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RELEVANT DOCKET ENTRIES 


Date Filed 


Oc tober 

5, 

1973 

Oc tober 

11, 

1973 

October 

11, 

1973 

October 

19, 

1973 

October 

19, 

1973 

October 

31, 

1973 

October 

31, 

1973 

November 15 

, 1973 


November 26, 1973 
November 26, 1973 
December 3, 1973 

December 21, 1973 

December 21, 1973 

December 21, 1973 


Filed Petition to Compel 
Arbitration 

Filed Petitioner's notice of 
motion to compel arbitration 
Ret. 10-23-73 

Filed Petitioner's Memorandum 
of Law in support of motion to 
compel arbitration 

Filed affidavit of Dr. Leon Sinder 
in opposition to petition to compel 

Filed respondent's memorandum in 
opposition to petition to compel 

Filed Reply affidavit by John J. 

Reilly, for petitioner 

Filed Reply memorandum of lav in 
support of petitioner's motion to 
compel arbitration 

Filed Memo, on motion to compel 
arbitration dated 10/11/73. Motion 
denied and petition is dismissed, 
with costs. Ward J. (mailed notice) 

Filed Memorandum of Lav in support 
of petitioners motion for reargument 

Filed Petitioner Notice of Motion. 

Rei Reargument, ret. 12A/73. 

Filed Respondents memorandum of 
law in Opposition to Petitioners 
motion for reavgument 

Filed Reply memorandum of lav in 
opposition to petitioner's motion 
to compel arbitration 

Filed Memorandum endorsed on motion 
dated 11/26/73. Motion denied in 
accordance with memorandum decision 
filed herewith. Ward J. 

Filed Memorandum decision Ordered 
Motion is denied without costs. Ward J. 
(mailed notice) 
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January 4, 1974 Filed Bill of Costs in the amount 

of $20,00 against petitioner. Clerk 
No appearance in opposition Clerk, 

January 3, 1974 Filed judgment. Ordered that the petition 

is dismissed with costs to respondent. 
Clerk, 

January 21, 1974 Filed Petitioners Notice of Appeal 

from Order entered 11/15/73. (mailed 
notice) 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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In the Matter of the Arbitration 
Between 


A/S CUSTODIA, 


Petitioner, 

-and- 


LESSIN INTERNATIONAL, INC. 

Respondent, 


X 


PETITION TO COMPEL 
ARBITRATION 


Petitioner, A/S CUSTODIA, by its attorneys, Haight, 
Gardner, Poor & Havens, for its Petition herein, alleges upon 
information and belief as follows: 

1. Petitioner, A/S CUSTODIA, was at all times mentioned 
herein and still is a corporation duly organized and existing under 
and by virtue of the laws of the Kingdom of Norway and the Owner 

of the MA "FERNGROVE". 

2, Respondent, LESSIN INTERNATIONAL, INC., was at 

all times mentioned herein and still is a corporation duly organized 
and existing under and by virtue of the laws of one of the States 
of the United States with an office at 80 W, 4oth Street, New York, 
New York 14202. 
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3. On or about June 21, 1973 petitioner and 
respondent entered into a contract of Charter Party where- 
by the petitioner agreed to transport at an agreed freight 
rate and the respondent agreed to supply an agreed quantity 
of cargo for transport. The terms of said contract of 
Charter Party, a copy of which is annexed hereto as Exhibit 
"A", is incorporated herein as if herein set forth at length, 

4. Petitioner and the M/V "FERNGROVE" duly 
performed all of their obligations to respondent in accord- 
ance with the terms of said contract of Charter Party. 

5. The contract of Charter Party provides for 
arbitration of disputes in New York as follows: 

differences and dis- 
whatsoever nature arising out of 

arbitration 

in the City of New York pursuant to the Laws 
relating to arbitration there in force, be- 

three persona consisting of 
one arbitrator to be appointed by the Owners 

chosen. The decision of any two of the 
three on any point or points shall be final." 

6. Disputes have risen between petitioner and 
respondent in regard to claims arising under the aforesaid 
contract of Charter Party and said petitioner is now seek- 
ing the amount of approximately $76,000 from respondent. 

7. That on September 11, 1973, petitioner named 
an arbitrator, Mr. William Lynn, a commercial man whose 
address is c/o American Union Transportation, 15 E. 26th 
Street, New York, New York 10010, and demanded that respon- 
dent name an arbitrator and that said disputes be submitted 
to arbitration in accordance with the above -quote'd a^i- 
tration agreement. To date, respondent has failed to com- 



5a 

ply vlth petitioner's request that It name an arbi- 
trator and proceed to arbitration as aforesaid. 

8. Except for the above-quoted arbitration 
provision of the contract of Charter Party, this Court 
would have jurisdiction of the disputes which are the 
subject matter herein, thus satisfying the provisions 
of Title 9 U.S.C. Section 4. 

/ 

WHEREFORE, petitioner prays that the Court 
enter an Order herein directing that respondent appoint 
an arbitrator ln-Accordance-^th--th» -above-q u o ted' a rbi- 
tration provision. -of-tho-C"6ftCi:4c't"'©f~Charter-Perty within 
a period of time to be fixed by the Court, and further 
providing that, in the event respondent should fall to 

appoint an arbitrator on its behalf, and for such other, 

\ 

further and different relief as may be just in this 
matter. 

Dated: New York, New York 

, 1973 

HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Petitioner 
N One State Street Plaza 

New York, New York 10004 


By 


JOHN J. REILLY 
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STATE OF NEW YORK ) 

88* I 

COUNTY OF NEW YORK ) 

JOHN J. REILLY, being dxily svom, depo8e8 and 8ay8} 
I am an attorney and an aaeoclate of the firm of 
Haight, Gardner, Foor & Havena, attomeya for the petitioner 
herein. I have read the foregoing Petition and know the 
contents thereof, a;id the same is true to the best of my 
knowledge, information and belief. The sources of my 
knowledge or Information are communications received from 
the petitioner emd its agents and an examination of the 
papers relating to the matter in suit. 

The reason why this verification is not made by 
the petitioner is that said petitioner is a foreign cor- 
poration, none of whose officers is within this District or 
within the City of New York 

John J. Reilly 

Sworn to before me this 

day of , 1973 


Notary Public 


huby m. fitthush 
NOTAHY POIUC. Stju N.w Tort 
Wo. 

Q«.lirio4 Ui Ki"«» **«J"*T 
Cmrmm***** M«rcll iO* If 14 


1 


I 


I 
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The Documentary Council of The Baltic and White Sea Conference 
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AS REVISED 192 2 

(only to be uted lot irodcj tcr whith no opprovol form i» in forte) 
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rttM**. 


* ttinnfii. 


ntti i» brl. 


4J , 

(/) Ctitl. 



0 


• 


iJ 


to 


(J 


Vi 


0) 

0 


od 

S 


Os Vi 

6 


r-t 0 



•ll-l 

0 

W JS 0 

• 


4J 

t-l U 4J 

0 

• 


Q> 4J 

c 

>4 

}4 

W ej 4J 


• 

0 

• C) U.J2 




0 4J CO CO 



V> 

1 0 l-l 0 ’H 

Vi 

• 

g 

J f* $3 *0 0 

V 

>4 

3 

4.0J3 • Vi 

U 

• 

V4 

OL> TO U. 

to 

5?: 

CJ 

4 0 

0 

*• 


> to 4-1 

JZ 


ttlQl. 

«. 0 . « 3 . 

0 



1 0 0 . 4.1 

c 



: 0 to a jc 

•rl 



1 0 Vi CO 

a: 



R 0 -o 

J 



' usz c 0 

s 



»f4 0 O Vi 

■ 



1 rj 0 SM 




1 tii’H u 





TJ O fi O 
• 3 0*-* 

, 4JU-< TJ U 
k V) O O ‘M C) 

o -o 

r-r C C* Ui 
O O CO C3 
ij-fi 4J o 

o *-» wo] 
c u o o a| 

ft CO.M 

V4 n. C) o c* 

O fi f* U TO 
O -rl JO O 
*j O > fi 

O ‘rl *0 , 

o r: Vi '.z o ' 



1, 3ft is tin's; jD.ip mutnallu agrerb bcf.vccn A/S CUSTODIA ... i 

' (FEARKLEY £tEGER, OSLO) r . 5 

' ' Norwegian ’TIRNGROVE. Geared Bulker ^uliC 

he snotor-vcsscl 


OwrY-r^T^^yJ^th 

or' '1V\^ ems Rcnister a nd 6a rr)»ir .< i -a » *<w« t4» ii6 of dr- . a - ur i^ta-wi^. 

„ow trading. Classed 100 A-1 Lloyd's or Equivalent 

and expected ready to load -.-.ndcr this Charter about July 2 , 1973 

and Mc.ssrs. LESS IN INTERNATIONAL INC. ' 

of. New York, N.Y, as Charterers. * 

That the said vessel shall proceed to. One (1) safe ..berth, Tantpa, » 


Florida or so near theretj as she. may safely get and lie 

UnderdeeV: 

always afloat, and there load a full and cornplete car^o^tif . iK.J-.it .l ike). ca-RTr 

of . • - 


heavy HANDY DE.AD’.^E IGHT SCRAP (excluding MOTOR BLOCKS 
..AND TURNINGS) StO’.v-ing tr.axlntum 55 cubic, feet to the ton 
of 2.2':0 Lbs. - 

(Charterers to provide all mats and/or wood for dunnage and any .separations re ju-red, 
the Owners allowing the use of any dunnage wood on boa'd if rcquircil) which the 
Charterers bind themselves to ship, and being so loaded tbc vessel shall proceed to 


One...,safc ..berth , one safe port, Taiwan 


:;;t (I lir.tx. 


tn 

II 

13 
i:i 

14 

15 
IK 
i: 
IK 
19 

30 

31 
33 
-ja 
31 
3S 


or so near thereto as she may safely gel and 
lie always afloat and there deliver the cargo ca^ttsiniA-paui freight --xn ....... as 

follows Lin-L SUM OF $467;AOO.OO (FOUR IRRiDRED SIXTY -S:jVj.N 
THOUSAND FOUR HILn’DRED DOLLARS) U.S. CURRENCY. If vessel 311 
loads more than 15,580 Long. Tons, Additional Freight to bcj: 

paid at $30,00 par Ton. Ninety Percent (907.) of Frc.lght *" 
to be preoaid within seven (7) days after surrender of 
si‘».nea Bills of lading, narked" Freight Frepaivi as Par 
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lSib:t CUaM. 


ICfttiM CbtM. 


rnwM ct ricbiL 


2. Owners arc tq l»c fcsprmsiblc for of or ilaqta;;c X>t' the p.oocis or for 
riclay in rlclivcry of the I'.oruts only in ease the !ovs, rlania;^c or riclay liaa been caur.cil 
‘‘by tlic iin|iro|icr or iicp,lii;cnl Moway.c of tire |;oods (unless stowage pyrforntcil by 
shippers or their steveilorcs or rxrvants) or by piTr.onal want of rine dili(;ciice tin the 
part of the Owners or tlieir Mana;;cr to make the vessel in all respects seaworthy 
and to secure that she is [>ropcrty manned, equip; -ed and supplied or by the personal 
act or default of the Owners or their Manager. 

And the Ow ners arc responsible for no loss or damage or delay arising from 
any other cause whatsoeverr, even from the neglect or default of the Capt.iin or crew 
or some other (lerson employed by the Owners on board or ashore for whose acts 
they would, but for this clause, be responsible, or from unseaworthincss of the vessel 
on loading or commenevnient of the voyage or at any time whatsoever. 

Damage caused by contact with or leakage, smell or evaporation from other 

goods or by the innammable or explosive, nature or insufficient package of other goods 

not to be considered as caused by improper or negligent stowage, even if in fact 

to caused. 

% 

' 3. The vessel has liberty to call at any port or ports in any order, for any 

purpose, to sail without pilots, to tow and/or assist vessels in all situations, and also 
to deviate for the purpose of saving life and/or property. , 


Of - Ow newK 

by- C h e rtcrcrs-jf-fcruiircd -at-hig host— currcni-rarto-of-o»cchangOi-«ubjtfCt-to -two -pcf-ectrt. 
t t^ cuier insu r an ce e n d tnhor evp o ntni . 


lA-tb<»-lo»din«-tf.!fos-ptaeo-by-ele v aK > f carg o - to b o- pu t-fr-oe i n vette i' t h ol d s, 
Owi>ofa-only-pay4og— trimniing-^ei.'pen^et. 

Time to commence at 'I'p.m. if notice of readiness to load is given before 
noon and at^t} a.m. next working day if notice given during office hdiirs after noon, 
o 

The notice to be given to the Shippers, Messrs 


Time lost in waiting for berth to count as loading time. 


RltUijIil. 




Ilu CtllM. 


Ml tl liOti. 


tMU-, Cm- III 
k«-{U;iis, 


6. Ca r g o t o be r ece i ve d by M crc he r .ts e t th eir r is k a nd eA,)Lme a l ui ' igaitlt r.s 

the vesse l itot— be>‘oiut-the-r<ach-ol’-hcr— Ucklo— a ba dis ch o rged hi 6!i 

— ^t....nHming-w«Fkir.g--daya. Time to commence at i p.m. if notice of readiness- to 7u 

discharge is given before noon, and at Q a.m. next working day if notice given during ti 

office hours after noon. . 73 

Time lost in, waiting for berth to conn:. a# discharging time 7s 

I ££ incur:<:>=>d r to ba pa?.o bv Cngrter?rs| r 


7. ■Tctw<ir.r.i;ig-4lc.>i»^n uicmurrag'ciai the rate of. i>i» TnOUSOnd TX-’O KVJT. drcid 
per day or pro rata for any part of a day, rays gig‘< ia y b y da y , to b e el lewc d - Al ereboets 7.' Dollars 
alto{»»*Acf-n<-pofts— o^-losdio ^ . and < * . i;charp > n g^ <(> ($ 6200 . CO' 

' 8. Owners shall have a lien on the cargo for freight, dead-freight, demurrage 77 
and damages for detention. Charterers shall remain responsible for dead-freight and 7 m 
ricmurr.'igc (including damages for detention), incurred a* port of loading. Charterers ' 7» 

shall also remain responsible for freight and demurrage (including damages for detention) no 

incurred at port of discharge, but only to such extent as the Owners have been mi 

unable to obtain payment thereof by exercising die lien on the cargo. sz 

9. Tlic Captain to sign Bills of Lading at such rate of freight as presented .S3 
without prejudice to this Charicrparty, but should the freight by Bills of Lading Ml 

amount to less than the total chartered freight the difference to be paid to the Cap- M3 

tain in ca.sh on .signing Bills of Lading. ac 


10. SfrUfCtiiHsr, II ur Chuse and A#-, f /»/••/.,• as hlou'. 




* * * f ) I 

Iran alrca.h; i'unirticnccd. a*, the nearest s..:e place at the expense of t!ic Carjju t « tiers. 0.vncr» to 
have the rij;iit to .‘ill up with other jjootls tnstcad of the cnntraloiul. 

ShoiiUL-any pbrt svherc the vc.'eicl lias to load umler tlii.s Charter be blockaded the con-' 
tract to mill and void with rccard to the Roods to be shipiied at such port. 

. . 1 ‘'''I «■'>«■ any blockndc.l port, and if the poit of desliiiatiot 

be declared blockadeil after hills of Ladioe have been signed. Owners shall tiischar -c the car « 
either at the port of loadinR, apain.st payment of the c.xpenscs of disc)iarRc. if tiic ship has not sailed 
lIuMicc, or. if sailed ai any safe port on the way as ordcrcti by Shippers or if no order is oiven at 
llie nearest safe place aRainsl payment of fall ireiRht. *’ 


GENERAL ICE CLAUSE. 

PORT OF LOA'dINO. 

a) In the event oT the loading port bcinR inaccessible by reason of lee when vessel is ready to 
proceed from her last jwrt or at any time during the voyage or on vessel's arrival or in case 

. frost sets in after vessel's arrival, the Captain for fear of being frozen in is at lib'^rty to Icav* 

without cargo, and this Charter shall be null and void. ’ ; 

b) If during loading the Captain, for icar of vessel being, frozen in. deems it advisable' to ! 

leave, he has libcrly to do so H*ith uhai car|;o he has on bo.ircl ■and to ;>rocccd to any other 
port or ports with option of completing cargo for Owner's benefit for any port or ports in- i 

eluding port of discharge. Any p.nrt cargo thus loaded under this Charter to be forwarded to i 

destin.ilion at vessel's expense but against p.iyn!cnt of freight, provided that no extra c.\pcns<^s ! 

be thereby causcil to the Receivers, .''rtight being paid on quantity dclivcrcil (in proportion if l 

luinp.sum), all other conditions as per Charter. I 

c) In ease of inrKC than one loading eort, and if one or more of the ports arc closed by ice. l 
the Captain or Owners to be at bberty either to load the part c.trgo .it the open poit and 

bll up elsewhere for their own account as under scciion )i or to declare the charter null and 
void unic.ss Charterers agree la load "jiJ cargo at the open port. 

d) This lee Clau.se not to apply in the Spring. j 

PORT OF DISCHARGE. - I 

a) pould ice (except in the Spring) [..'event vessel from reaching pori ..f disch.-irge Receivers shill » 

have the option of keeping vc.ssci waiting until die reopening of navigation and payin ' 1 

demurrage, or of ordering the vessel to a safe and immetliatciy accessible port where she car : 
safely discharge without risk of detention by ice. Such orders to he given within 4.S hour* '• 
after Captain or Owners have giver, .notice to Charscrers of the impossibility of reaching l 
port of destination. ^ , 

b) K during discharging the Captain for tear of vessel being frozen in deems it advisable to leav'-. I 

he ha.', liberty to do so with what csrgn he has on ho.irrl and to jirorned to the nearest ac- i 

ces.siblc port where she can safely divrhargc. • I 

c) On dciivc^ of the cargo at such [x,.':, all conditions of the Hill .,f Lading shall aiijdy and !' 

vessel shall receive the same freight as if she had discharged at the original port of destination. l' 
except that if the distance of the sjustituted port cxcccfis ico naniicai miles, the freight •' 

on the cargo delivered at the substiluied jiort to be increased in proportion. H 

Clauses Nos. 16 through AZT, both inclusive, as attached hereto, 

• are to be considered fully incorporated in this Charter Party, 


LESSIN INTERl^ATIONAL INC. 


irr» Mi I'rialMl .i«4 !M4 hy U.t & r. . |w.. S4 f\ v.» Vwli 4. S. V. II 3 <ir.|il 




informed by Owners or Master 
of such delay. 
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(iKdIlll tll 3 U. 


(tieril lioe*- 


hllMBiil. 


Il-AVIJAYS, ir required ()v. erse. Tharteters , not to 
|c nonce bo lore June 29 ^, 19 ' ; , ' 

J 1. /StiKiilil the vrr.'rl not be rr.ncJy to load (wl.ctlier in berth or hot) 
on or before the July 10 , 197^ntterrrx have the option of cnncel!in|> tins contract, 
inch oolion to be ilcclnred. if rlrroaii<l»-d, et ItT-it 48 boors fb -^nTe - vr ac a l :■ . c .'>t;»so<»d 
aiTir:;!— ill— C. irCtcyi* account— 

on— o’.liviAvir.e^-Xliirlcrers.ao— .bo— ;:'.bt;;ncd— 7 r.~soc.'»— pcr/iibliv—anri— if— thrw^e.vioe is 

ddny»tM<f-noft>-lhriv— to-day v-f'.ft-r-t5)<s-f'e/)^-r.o-irr-r.tr.:eil-to—bs-c:fpee:e^>-!-=tij*”*o 

lo.rdr~<-^~rteTCT- . <-byi‘e— lhc-o^»:w»-«>f-cnnc;r;Hig-;jii5-cofKract-i-m»b^f-*-*-caasotl»aft-*la(e 
I ns bee n c ^TtfvHf-*tp«« 4 i. , 

12. General averafje ih be settled accordin'; to York — Antwerp rules, 1950. Tfo- 

prb'tf'rr r-ar. . /, tn. [.^y »tir r.T- y- rt't T gnei-.-iL-oxiicnscfc-auott-if-eaiiw— ttov'e 

bo«y tie c c .sk au J ;kf o u(; b ii cg lcci o r - d ef aus* ■o f -: h e Owncra l-s c p v a nu ( see el eus e-^). 

13. Indemnity for hon-pcrformance of this Charter-party, proved dama|;e.s, not 
exceedinf; estimated amount of I''rei{;ht. 


Itiiuirt. 


ir)V-A D7T>y;Tf ; HT MTD DE!‘flJR RAGEl 

15. 2'2 % brokera;;c on tnc frcipht'/carncd is due to.0Cisr>a>i FREIGllTINGoa 

6 e BROKERAGE CORP.AND OTHERS 


In case of non execution at least V| of the brokera{;e on the estimated amount tOi 
of frei(;ht and dead- freight to be paid by the Owners to the Brokers as indemnity for 
the latter's expenses and work. In case of more voyages the amount of indemnity to lo; 
be mutually agreed. IW 


' GENERAL STRIKE CLAUSE. »•>» 

, t Neither Charterers nor Owners shall be responsible for the consequences of any strikes or 114 
lock outs preventing or delaying the fulfilment of any obligations under this contract. Ill 

If there is a strike or lock-out alTecting the loading of the cargo, or any part of it, when lt 2 

vessel is ready to proceed from her last port or at any time during the voyage to the port or ports 113 

of loading or alter her arrival there. Captain or Owners miiy ask Charterers to declare, that they IM 
agree to reckon the laydays as if there were no strike or .lock out. Unless Charterers have given .such :i' 
declaration in writing (by telegram, if necessary) within 24 hours. Owners shall have the option of 
cancelling this c^intract. If part cargo has already been loaded. Owners must proceed with same, I’T 
(freight payable on loaded quantity only) having liberty to complete with other cargo on the way IIS 
for their own account. 114 

if there is a strike or iock-oui afTeciing the discharge of the cargo uii or aftei wsscl'a i3'« 
arrival at or off port of discharge and same h.as not been settled within 48 hours. Receivers shall I3l 

ba»v till, xpiioii of keeping \e.vvji wailuig until auch Slii'tc ui luck-uui IS all end af^aiiiti paying 122 

half demurrage after expiration of the time provided for discharging, or of ordering the vessel to 123 

a safe (lort where she can safely discharge without risk of being detained by strike or lock-out. 124 
Such orders to be given within 48 hours after Captain or Owners have given notice to Charterers I 2 '. 

of the strike or lock-out affecting the discharge. On delivery of the cargo at such port, ail conditions 120 

of this charterparty and of the Hill of Lading shall apply and vessel shall receive the same freight 12 ; 
as if she had discharged at the original port of destination, except that if the distance of the sub- 128 
stituted port exceeds 100 nautical miles, the freight on the cargo delivered at tbe'subsbtutcd port lo 129 
be 'increased in proportion. • ■ . 130 


GENERAL WAR CLAUSE. lai 

If the nation under whose flag the vessel sails should be engaged in war and ihe safe 132 
navigation of the vessel should thereby be cnd.angcrcd cither p.arty to have the option of cancelling I3» 
this contract, and if so cancelled, cargo already shipped shall be discharged cither at the port of >34 
loading or, if the vc.sscl has commenced tnc voyage, at the nearest safe place at the risk and expense I3.*> 
of the Charterers or Cargo-Owners. 136 

If owing to outbreak of hostilities the goods loaded or to be loaded under this contract or 13 : 
part of them become conir.iband of war whether absolute or conditional or liable to corifiscatiun or I 3 s 
detention according to internati<in.il law or the proclamation of any of the belligerent powers each 13.' 
party to have the option of cancelling this contract as lar as such goods arc concerned, and contra- M'* 
band goods already loaded to be then discharged either at the port of i.sadmg, or if tiie voyage 141 



M/s FERNGROVE 

C/P dat e d June 21, 1973 


Cargo is co be loaded, stowed and discharged by the Charterers, free of expense to the vessel. ^ 

Cargo is to be loaded, stowed and discharged within a total of eighteen (18) waather working days of 24 hours, Sundays and 
Holidays excepted, unless used. 

If longer detained, Charterers to pay detaurrage at the race stipulated in Clause 7; 

If sooner daspaccked, Owners to pay despatch at the race of TrulEE THOUSAND ONT HUNDRED DOLLARS ($3100.00) 

•per day cr pro rata for part of a day on laytime saved. 

S‘-=urrage and despatch to be settled within sixty (60) days after completion of discharge. 


Tima from Noon Saturday until 8:00 a.n. Monday not. to count, unless used 

Time from Midnight preceding Holiday until 8:00 a.m. the day after Holiday not to count, unless used. 


Drooping cutvard r 

Owners to give five (5) days notice, also 72/48/24 hours notice of expected readiness to load. Pilot Panama Canal; 

Orders for first discharging port co be given latest when ves£ elfirresoectivc of whether orders had been given 
earlier cr a port or ports menciond in tne Bills of Lading. 

Vessel to wireless Charterers' Agents at loading and discharging ports, giving 96 hours notice of expected time of arrival; 
also, 4S hours final notice of arrival co be given to Charterc-rs ' Agents at luading and discharging ports. 

Owners guarantee miiiimum 15,580 tons of 2240 lbs. deadweight .‘:or cargo and 857,063 cubic feet Grain space in clear holds. 
Vessel having car pontoons on deck and hoistable car decks in holds. 

• 

Vessel has cne (1) deck, six (6) hatches and six (b) holds; Charterers' privilege to work all hatches at all times; dc-uble 
winches and double derricks at each hatch in perfect working (.ondition; ship to give free use of steam and winches at'all 
times and s-epply light for night work, if required, free of. expense co Charterers, vessel's maximum draft at loatpcrt: 

. 31 feet salt water. Vessel has twelve (12) winches and derricks of ten (10) cons each. Vessel has dwac of 20,184 tens 
cn j2‘- 10/'; 


Vassal CO furnisli a certified calibration scale for all tanks including fore and aft paa’.ts and double bottom tanks and 
daeptanks; Plimscli marks amidships and draft marks on port ar'd starboard sides bow and stern to be clearly cut and markec 
cn shell placing; Vessal co furnish capacity plan, displacement scale, and deadweight scale, and same to be certified ry 
the Master as to correctness at time of loading. 

-.v obstacles th..it might be hin Isring the lending and diseh.-.rging or sore*, 


- r 







i. Vesoftj CO fvrr.isU a cerclficd calibration- scale for all canks including fore anr aft paaks and double boccorc car.ki ar.c 

daepcaoKs; ?ii". 2 oll csrks amidships and draft marks on pore ard starboard sices bow and stern to be clearly cut and narked 
cn s.'.aal placing; .Vessel to furnish capacity plan, displacement scale, and deadweight scale, and sane to ba ccrt''^'‘“d rv 
the Xascer as to correctness at time of loading. 

i. -Vessel to tender clear of sweat •battens and any obstacles that night be hindering the loading and discharging cr £cra~, 
including trinming hatch covers and ladders. Tanktops, tunnels, exposed cables and pipes to' be entirely and prorarly 
• protected by the vessel against the hazards normally connected with a scrap cargo. Ercken or split boards, cargo battens, 
dunnage and loose protection on tanktops not to be considered as proper protection. Charterers not to be rcspansi’rlo 
for damages to sweat battens, hatch covers and trinming hatch covers and ary objects if stored in such a way t'nat tl'.ay are 
exposed to contact with the cargo. Charterers not to be resiionsible for damages to laddc.^ brackets and batten clips, 
removable or unremovable. Warranted wooden bulkhead sheathing and landing pads on tanktops to be in good condition. 

f. Tr.a stavcccrcs, although appointed by Charterers, Shippers, Rcrclvors or their Agents, to bo under the direction and control 
the Captain. Charterers, Shippers or Receivers shall net: be responsible for the acts and defaults of the stevedores at 
leading and discharging ports. A joint survey to be held prior to loading and after completion of discharging boowaen 
Owners -a.id stevedores appointed by Charterers, tie expenses of which to be shared equally. All claims for daotages aiietedly 
caused by stevedores at loading and discharging ports to bo settled directly zeewsen Ov/ners and stevedores, xascer to 
notify stevedores of damage, if any, in writing within 24 h<urs after occurrence. Otherwise, stevedores not to be held 
liable. 

t\> 

26. Overtime to be for account of party ordering same, however, officers' and crew's overtime always to be for Owners' account. ** 

27. At loading and discharging ports, wharfage on vessel to be for vessel's account and wharfage on cargo to be for C'narters ' 
account. 

23. C’nzrtercrs^ privilege to load and discharge with magnets. 


23. Charterers* privilege to load and discharge with magnets. 

29. Lighterage, if ‘any, either end, to be for Charterers' account. 

•••'>. Charterers' Agents both ends, vessel paying the customary Agency fee. 

3ii After completion of loading and also of discharging. Master to issue and si^n a statement as to t'r.e status of esmarts 

repairs, if any. Tho Master has, furthermore, to sign scatonsne of facts concerning the time used in loading and cischtrrir.: 
submitted to him by vessel's Agents, also laytime statement each end, making his reservation if he believes these szz.zc.~z~zi 
to be incorrect. T’r.e Master to issue arid sign statement that available cargo space on board the M/S F?^.V3R0Vx has 'raer. 
utilized and stowed to his satisfaction. The Master to issue and sign draft statement indicating quantity of cargo an 'aaaaa 

*'*“ — ■'^■fration or ownership to be for vessel's account. 
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Charcarers ' _Age^cs b<^clt ends, vessel paying the customary /,^;ency fee. 

ccmoletion of loading and also of discharging, Master to issue ^nd si^n a statement as to the status of ctmart: u-.i 
repairs, ii any. Tho Master has, furthermore, to sign statcinsnt of facts concerning the time used in Icacinr and ciscntrrir.j 
suomittec to him by vessel's Agents, also laytime scater-ent each end, making his reservation if he believes these stetinent; 
CO be incorrect. The Master to issue arid sign statement that available ca'rfo space on board the M/S F.?"N'GRO'.^ has ceen 
utilized and stowed to his satisfaction. The Master to issue and sign draft statement indicating quantity of cargo cr. tcard 

Any extra insurance on account of vessel's age, flag, classification or ownarsfiip to be for vessel's account. 

.\n5- and a^l ditforonces and disputes of whatsoever nature arising out of this Charter, shall be put to arbitration .n t' a 

arblcraticn there in forte, before a board of three persons censistinr 
appointed by the Ovmers , one by the Charterers, and one by the tv7o so chosen. The decision cf 'rv 
two of tne tnree on any point or points shall be final. . . • ^ -• 

^Jarantee that vessel is not intended for breakup up:n completion cf the engagement entered into under th/ s. C’-ar-o- 

guarantee sell the vessel for breakup before she has completed discharge and been 
r cargo, then Owners to pay -Ahatever Insurance penalty might be assessed against the 

?! 1 ° ballast at loading and discharging ports without obtaining permission of the Charterers. 

•uoi o<i release or switch from one tank cr other compartments to another, any ballast, fresh water cr 

xue. oil wnile the surveyor is taking draft readings and/or tank soundings. 

Cnartcrers arc not required to accept notice of readiness or the vessel at loading port if the shio has more than eight 'S', 
tear crag oy the stern. or . o . . 

Owners will instruct Master to authorize in writlns up<?c«7'- . 

has draft calculated when vessel is ready to sail. * ■* sign on his behalf Bills of Lacing if s -.-.•cyc" 


7 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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>x 


In the Matter of the Arbitration 
Between 


A/S CUSTODIA, 


Petitioner , 


-and- 

LESSIN INTERNATIONAL, INC., 

Respondent. 


NOTICE OF MOTION TO 
COMPEL ARBITRATION 

73 Civ. 4257 (RJW) 


X 

PLEASE TAKE NOTICE, that on the annexed Petition 
verified on the 5th day of October, 1973, and upon all the papers 
heretofore filed herein, the undersigned will move in this Court at 
a stated term for the hearing of motions at the United States Court 
House, Foley Square, Borough of Manhattan, City and State of New York, 
on the 23rd day of October, 1973 at 2:15 p.m. , or as soo’’ thereafter 
as coimsel can be heard for an Order pursuant to the provisions 
of the United States Arbitration Act, 9 U.S.C. Section 5, directing 
the Respondent to appoint an arbitrator in accordance with the 
arbitration provisions of the contract of Charter Party, the terms 
of which are, attached hereto within a period of time to be fixed 
by the Court, and further providing that, in the event respondent 
should fail to appoint said arbitrator within the time so fixed, the 
Court will appoint an arbitrator on its behalf, and for such other. 


/ 


further and different relief as may be just in this 


matter. 


Yours, etc., 

HAIGHT, GARDNER, POOR ft HAVUKSI 

One state Street Plaza 
New York, N.Y. 10004 
(212) 344-6800 



RFGISTBRED MAIL RETURN RECEIPT REQUESIgp 


LESSIN INTERNATIONAL, INC 
80 W. 40th Street 
New York, New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP N^ YORK 
X 


A/S CUSTODIA, » 

■ Petitioner, t 

and i 

LESSIN INTERNATIONAL, INC., ! 

Respondent. i 


MEMORANDUM OF LAW 
IN SUPPORT 01 PETITIONER’S 
MOTION TO COMPEL ARBITRATION 

I 

t 

FACTS 

On or about June 21, 1973, Petitioner 
and Respondent entered into a contract of Charter 
Party whereby the Petitioner agreed to transport 
at an agreed freight rate and the Respondent 
agreed to supply an agreed quantity of cargo for 
transport. The terms of said contract of Charter 
Party are attached to the Petition herein as 
Exhibit "A" . 
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Tliero are sums of money due as reim- 
bursement to the PetltlQner in accordance with 
said contract of Charter Party but although pay- 
ment of said sums has been duly demanded by Peti- 
tioner, Respondent has failed to pay said sums in 
whole or in part* The relevemt clause of the 
contract of Charter Party provides as follows i 

”33* Any and all differences and dis- 
putes of whatsoever nature arising out of 
this Charter, shall be put to arbitration 
in the City of New York pursuant to the Laws 
relating to arbitration there in force, be- 
fore a board of three persons consisting of 
one arbitrator to be appointed by the Owners, 
one by the Charterers, and one by the two so 
chosen* The decision of any two of the 
'.three on any point or points shall be final." 

In view of this arbitration clause and 
as a consequence of Respondent's failure to pay 
the aforementioned sums of money for which it is 
indebted to Petitioner, on September 11, 1973,. 
Petitioner named Mr* William Lynn c/o American 
Union Transportation, 15 E* 26th Street, New York, 
New York 10010, to serve as owners' arbitrator 
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and demanded 1:hat Bespondent name a second arbi- 
trator and proceed with arbitration. Although 
Petitioner has repeated this demand, to date the 
Respondent has failed to comply with the demand. 

POINT I 

SECTIONS 4, 5 and 6 of TOE UNITED STATES 
ARBITRATION ACT PROVIDE A REMEDY FOR A PARTY ACT- 
INC TO COMPEL COMMENCEMENT OF ARBITRATION PROCEED- 
INGS. 

Sections 4 , 5 and 6 of the United States 
Arbitration Act (9 U.S.C.) clearly outline the 
procedures to be followed by a party aggrieved to 
compel another party to arbitrate under a written 
agreement for arbitration, TOese sections provide 
as follows t 

"Section 4. Failxire to arbitrate 
under agreement; petition to United 
States Court having jurisdiction for 
order to compel arbitration; notice' 
and service thereof; hearing and deter- 
mination. 

A Party aggrieved by the alleged 
failure, neglect, or refusal of another 
to arbitrate under a written agreement 
for arbitration may petition, any 
United States district court which, save 
for such agreement, would have juris- 
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I 

1 


, diction under Title 28, in a civil 
action or in admiralty of the subject 
matter of a suit arising out of the 
controversy betweed the parties, for 
an order directing that such arbitration 
proceed in the manner provided for in 
such agreement* Five days' notice in 
writing of such application shall be 
served \q>on the party in default* Service 
thereof shall be made in the manner 
provided by the Federal Rules of Civil 
Procedure* The Court shall hear the 
parties, and upon being satisfied that 
the making of the agreement for arbitra- 
tion or the failure to comply therewith 
is not in issue. The Court shall make 
an order directing the parties to pro- 
ceed to arbitration in accordant d with 
the terms of the agreement* * * . * 

"Section 5* Appointment of arbi- 
trators or umpire* ■ 

• . «* • 

Zf in the agreement provision 
be made for a method of naming or 
appointing an arbitrator or an umpire, 
such method shall be followed} but if 
no method be provided and any party 
thereto shall fail to avail himself 
or such method, or if for any other 
reason there shall be a lapse in the 
naming of an arbitrator or arbitrators, 
or umpire, or in filling a vacancy, 
then upon the application of either 
piucty to the controversy the Court shall 
designate or appoint an arbitrator or 
arbitrators or umpire, as the cause may 
reqxiire, who shall act under the said 
agreement with the same force and effect 
as if he or they had been specifically 
named therein} and unless otherwise 
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I provided in the agreement the arbitra- 

tion shall be by a single arbitrator.” 

"Section 6. Application heard as 
notion • 

Any application to the Court here- 
under shall be made and heard in the 
manner provided by law for the making 
and hearing of motions » except as other- 
wise herein expressly provided.” 

CONCLOSION 

. UNDER THE FOREGOINC PROVISIONS OF 
THE UNITED STATES ARBITRATION ACT, IT IS 
RESPECTFUZXY SUBMITTED THAT AN ORDER BE ISSUED 
DIRECTING RESPONDENT TO PROCEED TO ARBITRATION 

* I . . ■ 

AND TO APPOINT AN ARBITRATOR WITHIN A PERIOD ' 

4 ■ * 

OF TIME TO BE FIXED BY THE COURT AMD PROVIDING 
THAT IF RESPONDENT FAILS TO APPOINT AM ARBI- 
TRATOR WITBIN THE TIME SO FIXED, THE COURT • 
SHALL APPOINT ONE FOR IT. 


Respectfully submitted, 

HAIGHT, GARDNER, POOR 6 RAVENS 
Attorneys for Petitioner 
One State Street Plata 
New York, New York 10004 


JOHN J. REILLY 
of Counsel. 
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UNIYiiD STATrJS UILTillCT COURT 
SOUTHRRII UIUTllICT OF NKV. YORK 

In the Mottor of the Arbitration 
Betv/eon 
A/S CUSTODIA, 


FILE CnrY 

HAIGHT, G'RDI'En, POOR & HTCIS 

o::e state street tj^a / ip tost 



ENT£Jt0 • 

AV 




73 Civ. l<257 (RJ\0 


Petitioner, 

and 

LiiSSIII INTERNATIONAL, INC., 

Respondent- 


AFFIDAVIT IK 
OPPOSITION TO 
PETITION TO CONPEL 
ARBITRATION 


STATE OF NE\; YORK ) ' 

: ss. : 

COUNTY OF NET,; YOiTK) 


DR, Ll£OK SIIIDEl^, being duly sv/orn, deposes and 


says; 

1. I have personal knov/ledge of the facts herein 
set forth, and I nake this affidavit on behalf of Lessin 
Intcrnatijjnal, Inc. ("Lessin") and in opposition to the 
petition of A/S Custodia to compel arbitration. 

2. I am and, at all material times herein, was 
President of Lessin, the respondent herein. 

3* Petitioner has moved, pursuant to Sections 
4, 5 and 6 of the United States Arbitrations Act (9 U.S.C.), 
for an order directing Lessin to appoint an arbitrator in 
accordance v;ith the arbitration clause of an alleged con- 
tract nf charter party, claimed to have been entered into 
betv/een the parties hereto, dated June 21, 1973, 



L 


4, As President I require that ny express 
approval be obtained prior to the execution of any contract 
by or on behalf of the Corporation. 

5 . Neither I, nor anyone acting on behalf of 
Lessin has ever entered into a "v/ritten agreement for 
arbitration" v/ith Petitioner to arbitrate any dispute 
whatsoever. This is confirmed by the fact that the 
alleged contract of charter party, annexed as Exhibit "A" 
to the petition, is unsigned. 

V^HEREFORS, as I understand that a written 
agreement for arbitration is the sine qua non of an enforce- 
able arbitration under the United States Arbitration Act, 

I respectfully request that the petitioner's motion be 
denied and its petition to compel arbitration be dismissed, 
and that this Honorable Court grant to the respondent costs 
and such other relief as it may deem just and proper. 


/■ / • 




Sworn to before me this 




ay of October, 1973 


i/yfcpty Public 


HrNT/ J. SMITH. JfT. 

No'.ary Ptb-lc In l'*e of Kev/ York 
No. C>0 >JOjoi.'0 

C'!-’"*'*' I :n r'-r.-cr < 

Comiii.s.:.on Erp;rcs March 30. 
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x>n 


united states district court 

SOUTHERN DISTRICT OP NEW YORK 



X 


In the Itetter of the Arbitration 

( 


• 


73 Civ. 4257 

Between 

t 


V 

A/S CUSTODIA* 

t 

Judge Ward 

Petitioner* 

t 

MEMORANDUM OP LAW IN 



• OPPOSITION TO 

and 

t 

PETITIONER'S MOTION TO 

lessin international* INC.* 

t 

COMPEL ARBITRATION- 

Ruepondent • 

A 

• 



X 

' 1 


FACTS 

Petitioner* A/s CUSTODIA* has made application for 
an order pursuant to Sections 4, 5 .& 6 of the United States 
Arbitration Act (9 U^.C.)* directing Respondent* Lessin In- 
ternational* Inc, (''Lessin”)* to proceed to arbitration in 
accordance with the arbitration clause of an alleged contract 
of cnarter party* claimed to have been entered into between 
the parties hereto* dated Juno 21* 1973, 

On the other hand* the uncontroverted affidavit of 
Dr. Leon Sinder* President of Lessin* indicates that neither 
he nor anyone acting on Lessin 's behalf has ever entered into a 
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written agreement for arbitration witli Petitioner. Moreover, 
the alleged contract of charter party, annexed as Exhibit "A" 
to the petition, is unsigned. 

THE MOTION SHOULD BE 
DENIED AND THE PETI- 
TION TO COMPEL ARBI- 
TRATION DISMISSED. 

It is well settled that under the United States 
Arbitration Act ("Act") a written agreement for arbitration is 
the sina qua non of an enforceable arbitration agreement. 

AsSwmmSm * * AiWM a • db^wv/ • 

YiThile it is true that it is not necessary that a party personally 
sign an arbitration agreement to be found thereby, it is clear, 
however, that there must be written contract or agreement to 
arbitrate signed by someone before arbitration can bo compelled 
under the Act. (Fisser. supra ) . 

The decision of this Court in Garnac Grain company . 
lG£» V. Nimpex International. Inc .. 249 P, Supp. 986 (S.D.N.Y, 
1964), is squarely in point, There, Garnac had petitioned the 
Court to compel arbitration under Sections 4, 5 & 6 of the Act. 

The parties, through their brokers, had concluded an ox-al fixture 
for a voyage charter of the S.S. BAWAN. It was understood 
in concluding the oral fixture that the approved Baltimore Berth 
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Grain Charter Party with a New York Produce Exchange Arbitration 
Clause would be used by the parties. Tlie petitioner (charterer) 
prepared the written charter party according to the oral 
fixture and transmitted it to ov/ner's agents for signature. 

Owners refused to sign the charter and never tendered the vessel. 

In denying the motion, the Court made it clear that 
a signed charter party or a written fixture letter incorporating 
an arbitration clause are necessary to compel arbitration under 
the Act I 

"The parties never entered into 
*a written agreement for arbitration 
* * * " as required by section 4. A 
written agreement for arbitration Is 
the sine qua non of an enforceable ar- 
bitration agreement. Plsser v. Inter- 
national Banlc, 282 P.2d 231 (?d Cir. 1960). 

Although courts have compelled arbitration 
on the basis of fixture letters, see Dover 
S.S. Co. V. Summit Industrial Corp., 

148 P. Supp. 206 (S.D.N.Y. 1957); cf. 

Kulukundis Shipping Co. v. Amtorg Trad- • 
ing Corp., 126 P.2d 978 (2d Cir. 1942), 
no case has been found, nor has one been 
cited to us, compelling arbitration on 
the basis of an oral fixture. The case 
of Pisscr V, International Bank, 175 
P. Supp. 305 (S.D.N.Y. 1958), cited by 
the x>etitioncr is inapposite, for in that 
case there was concededly a written agree- 
ment for arbitration, and the only ques- 
tion confronting the court was whether re- 
spondent under general principles of con- 
tract law was a party to the agreement. 





» 

Section 4 rcaulros at least a v;ritten 


fixture making rcfcrGnco to a standard 
ehnrtor containing an arbitration clause. 


before arbitration can be compelled . 

Motion denied. So ordered," (Em- 
phasis added) 


As in Garnac, there is no signed charter party or 
brokers* fixture letter in this case. Accordingly, a similar 
result should follow* 


CONCLUSION 

riiix >3 Jiu cwricxtxj 

ARBITRATION SHOULD BE DENIED 
AND ITS PETITION DISMISSED, AND 
THIS HONORABLE COURT SHOULD GRANT 
RESPONDENT COSTS AND SUCH OTHER 
RELIEF AS IT 14AY DEEM JUST AND 
PROPER. 


Dated; Nev; York, New York 
October 19, 1973. 


‘Respectfully submitted. 


BURLINGHAM UiTOERWOOD & LORD 
Attorneys for Respondent 

25 Broadway 

New York, New York 10004 


Telephone: 422 - 7585 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

In the Matter of the Arbitration 
Between 

A/S CUSTODIA, REPLY AFFIDAVIT 

Petitioner, 73 Civ. 4257 (RJW) 

-and- 

LESSIN INTERNATIONAL, INC., 

% 

Respondent. 

— X 

JOHN J. REILLY, being duly sworn, deposes and says: 

That he is associated with the firm of Haight, Gardner, 
Poor & Havens, attorneys for A/S CUSTODIA, the Owners of the MA 
FERNGROVE, and that he is familiar with the facts of this matter. 
This affidavit is in reply to the affidavit of Dr. Leon Sinder and 
a Memorandum of Law submitted by Lessin International Inc. in 
opposition to the motion of A/S CUSTODIA to compel arbitration, now 
returnable on November 7, 1973* 

As is more fully explained in the Petitioner's Reply 
Memorandum of Law, the Arbitration Act, 9 U.S.C. §4 provides that 
a party aggrieved by the alleged failure to arbitrate under a 
written agreement for arbitration may petition a United States 
District Court for the order directing such arbitration to proceed. 

In opposition to the Petitioner's motion to 
compel arbitration, the Respondent, Lessin International, Inc., 
submitted to the Court the affidavit of Dr. Leon Sinder which 
states in paragraph 5* 
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Neither I nor anyone acting on 
behalf of Lessin is entered in a 'written 
apeement for arbitration' ’ ith Peti- 
tionor to arbitrate any dispute whatsoever. 
This is confirmed by the fact that the 
alleged contract of charter party, annexed 
as exhibit -A' to the PotitiSn, Sened.” 


; The Respondent, in its Memorandum of Law in 
opposition to Petitioner's motion to compel arbitration 
argues "that there must be written contract or agreement 
to arbitrate signed by someone before arbitration can 
be compelled under the Act." It is the Petitioner's 
contention that under the Arbitration Act, all that is 
necessary before arbitration can be compelled is that 
there is a written agreement to arbitrate. 

The annexed affidavit of Ifr. HAAKON STECKMEST, 
a Chartering Broker Trainee, employed .by J. H. Winchester 
& Co., indicates ohat after the terms of the contract 
were agreed to by the Owners and the Charterers, 

Messrs, Ocean Freighting & Brokerage Corporation, the 
brokers prepared a written statement of 
the agreement and forwarded it to J. H. Winchester for 
signature. This charter party was forwarded to J. H. 
Winchester & Co. under a cover letter dated June 25, 

W3> the original of vrtiich is annexed to the affidavit 
of HAAKON STECKMEST and marked as exhibit "B". This 
charter party, although unsigned, was prepared by the 
Charterers' brokers, Messrs. Ocean Freighting & 

Brokerage Corporation, and its seal is stamped on 
the charter party (exhibit "A"). A copy of this 
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written charter party agreement was annexed to the 
Petition to compel arbitrations As requested by Messrs. 
Ocean Freighting & Brokerage Corporation in their letter 
of June 25, 1973 1 the original of the charter party was 
signed by J. H. Winchester & Co. on behalf of the 0%mers 
and forvarued to Messrs. Ocean Freighting & Brokerage 
Corporation. It is noteworthy that the printed form 
of the charter party dC3s not contain any printed 
provisions for arbitration and that Clause 33 | the 
arbitration clause, is one of Twenty-three (23) addi- 
tional clauses which were prepared by the Charterers 
and were considered fully incorporated into the contract. 
Moreover, the first page of the printed clause contains 
the caption M/S Ferngrove, C/P dated June 21, 1973* 

WHEREAS, the Petitioner has shown that there 
was a written agreement to arbitrate between the parties, 
it is requested that the Court enter an Order herein 
directing that Respondent appoint an arbitrator %rithln 
a period of time to be fixed the Court, and further 
providing that, in the event Respondent should fall to 
appoint an arbitrator on its behalf, and for such 
other, further and different relief as may be lust in 
this matter. 


Sworn to before me this 

day of D 0(- , 1973. 
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STATS OF NEW YORK ) 

: ss. : 

COUNTY OP NEW YORK) 

HAAKON STECKMEST, being dnly sworn deposes and says: 

1) I, HAAKON STECKMESTy am presently employed by J.H, 
Wln'shesler & Co., as a Chartering Broker Trainee, 

2) I have been employed In this capacity from January 1972 
to October 1973 • Prior to that time, I was employed for three years 
as a Ship Broker In Oslo, Norway and Hamburg, Germany, 

3) I am making this affidavit at the request of the law 
firm of Haight, Gardner, Poor & Havens, the attorneys for A/S CUSTODIA, 
the Owners of the M/S FERNGROVE. 

4) la the beginning of June, a cargo of scrap was quoted 
to me by Ocean Freighting from Tampa, Florida to Taiwan. As Is the 
usual brokerage practice, I circulated this business to our various 
cable correspondents. Approximately two weeks after this order was 
originally quoted, I received on June 20 an offer on this business, 
from Messrs. Fearnley & Eger's Befraktnlngsforretnlng A/S, Oslo, Norway, 
of the M/S FERNGROVE for account first class charterers. Their offer 
was given to Ocean Freighting accordingly. The same day Ocean Freighting 
made a counter offer on the vessel on behalf of Lessln International. 

5) When the terms of this contract were agreed to by the 
Owners and the Charterers, Messrs Lessln International Inc. the Charterers' 
brokers, Messrs. Ocean Freighting & Brokerage Corporation prepared a 
written statement of the agreement and forwarded It to my office for 
signature. The written agreement which was forwarded to my office 

and the covering letter which 


! accompanied it, are annexed .^tx) this affidavit as Exhibits 
’ “A" and "B” respectively. 

I 6) In accordance with the request by the 

! Charterers' brokers and after having obtained authority 

f 

from the Owners, J. H. Winchester & Co. executed the 

I * 

I 

' written agreement on behalf of the Owners and retxurned 
; it to the Charterers' brokers for execution, 
i 7) I was later advised by the Charterers' 

I brokers that the Charterers were not able to obtain the 
cargo which they Intended to ship on the vessel and 
! therefore they refused to sign ^e agreement* 


IKON STECKMEST 


• Sworn to before me this ^ 
i] October, 1973 

j ?? 

Notary Public V /f 


JUIY M. WTZHUCH 
NOTARY fUlUC, Stat* #1 Nm TaHi 
Na. 24^Jlt9ls 
Oaalifiad ia Kiafi Cmiaty 
Caififlcata "'a^ ia Naw Yarii Caaaty 
CaMMiiii. *^aifaa Marcb 10, 1*74 
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new YORK, N.Y, June 21 ,/j,73 

Hh,,. »• 3ft IS this 3D.ir miitit.iUv iigrcrb between A/S CUSTODIA .. i 

‘ (FEAPJCLEY & EGER, OSLO) 5 . 

. , Norwegian FERNGROVE, Geared Bulker l?o5 

Ovvn^ r^<^^tlic. Msomcr-^ tnotar-vcssel « , 

ol‘ " i:*ns Rct;i4:cr aott-oa n y-i r . ti '-atro wl ' ■ ■- tom ittn aiftht r »i( !. < > . * 

now. trading. Classed 100 A-1 Lloyd's or Equivalent . * 

. And expected rearty to load "ndcr this Charter abotii July 2, 1973 _ •* 

iuWl «nd Messrs. LESS IN INTERNATIONAL INC. * 

of. New York, N,Y» as Charter. r». * 

■Mtinmi That the said vessel shall proceed to. One (1) Safc berth , Tampa, * 

Florida or so near theretj as she may safely Ret and lie to 

Under deck 

^ tnta always afloat, and there load a full and comjilcte carRO^{.f s.'.rr.-.i .1 It 

I 

4 >R r » rd ^ « a )r .u U » h >f at .di rtfior a r * * a ia k l rvf • — 

) 2 HEAVY HANDY DE-AD’.^E IGHT SCRAP (excluding MOTOR BLOCKS ta 

^ 5 AND TURNINGS) Stov-'ing maxiinum 55 cubic feet to the ton u 

t o ^ ‘ of 22'!0 Lbs. . '* 

*«w o 

’ . ^ (Charlcrer.« lo provide all mats and/or wood for dur.nsRC and any separations rc juircd, i« 

j “ uj the Owners allowing the use of any do’^roage wood on board If rcquirerl) which the I. 

1 . • g Charterers bind themselves to ship, and being so loaded the vessel shall proceed to l« 


One ...oafe ..berth, one safe port, Taiwan. 


o o to o 
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m onlcnd on oigning «»•’ * or so near thereto as she may safely get and '<» 

lie always afloat and thcrcdclivcr the car;:© ffcighi--va as 3i 

fullow. Lu:i?su:i OF $467;.'iOO.OO (FOUR HbUDRED SIXTY-SE'.v.N rj 
THOUSAND FOUR lULIDRED D0LL*.RS) U.S. CURRENCY. If vcscel sa 
loads more than 15,5SO Long Tons, Additional Freight to be.*: 

• a 

paid at $30. CO par Ton. IJinaty Perefint (907.) of Frc.'ght •' 

^ .. ... ^ m. m m . . M . . ^ 


ir^^-o paid at $30.00 par Ton. IJinaty Perefint (907.) of Frc.'gi' 

•o^"* fij to t>a prooa.* 1 •.;i;!tln cevaa (7) clays after surrender c»f 

IVii l.. of Uad^r-.i, tv.ritad" Fr a.*/:ht rr a- ?aid a s .V.>v 

O C.UU>f ~ "" “ ■■ “ 

£'<K:b;t ''A" 
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UnCkitt. 


lamitiiM- 


IMl>, fit- Ml 
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2 . Owners are iq bo rc«jK»nsiblc for lor-s of or i!ai;)a;^c l.» Uic p.ooils or for 
delay ill tielivery of the I’oruls ool] iii case the !o’»s, «i.niua;^e or delay ha.s been cau'oil 
by the iiii|>to|>cr ««r iic|’,li;;cnl Mowsy.e of the |;oods (unless sto.va.'^e I'j.'rlornieil i>y 
shippcis or their stevedores or servants) or by personal want of due diligence on t!ie 
part of the Ovsners or their Minn;;cr to make tiie vessel in all respects seaworthy 
and to secure that she is (•ro|>erly manned, equip; -ed and supplied or by the personal 
act or default of the Owners or their 'Manager. 

And the Owners are responsible for no ‘rss or t!ama;;c or delay arising from 
any other cause whatsoe-er, cv a from the ne;:Iect or default of the Captain or crew 
or some other person ei:i;iloycd by the Owners on board or ashore for whose acts 
they would, but for this clause, be responsible, or front unseawortlnness of the vessel 
on loadioR or rommcnci'nicnt of the voyage or at any time whatsoever. 

I)atiia;;c caused by contact with or lcak:a;;c, smell or cvap^oration from other 
goods or by the ir.nan'.mablc or explosive nature or insufficient p.ac'^a^c of other goods 
not to be considered as caused by improper or negligent stowage, even if in fact 
so caused. 

' 3 . The vessel has liberty to call at an^ port or ports in any order, for any 

purpose, to sail without pilots, to tow and, 'or assist vessels in all situations, and also 
to deviate for the purpose of saving life and/or property. 

4 . T l r e' f i eight to he '~p e t . 4 'in cr . r h w it h e o t r ii. rco un t -ow-dcltvefy-of-the-eftfgo 
at- i» oa«»— rate— of— o?;c«>aoff>«- r ubr> f; ' O i s r>r— < 4 sy M <f {svyuH-ntr-tiio— recoi v e r fc- of - t oc 
car gc»- 4 >ciiig-l>outt<t-to-pay— froifdv;— on-acc<*unt <iu r sag-dt.ltu>r-y^f-te-'}*iM-e-<U-l> y ■ Ca ^ uam 
o»- Owt nef«> 

Ca'J*~J'o r v c;.sel‘.s— ordina ry .disborscmc r .u-a; — |>oi v~of— loading— to— bc—adwatveed. 
by C h . * . rt o fcrs-if-re<wii~cd -at-highctl— ctirrent— rAto— of-cxchangei-«ubject-to-tWKt-f>cr-<cr;t. 
te^eutci iiijutaiica t.:)d-»tbo*. evpensci. 

6 . 

to. -tak e th e— good 

mnninc. tyr'A-ir-w 

onbootd — the— ii:-;bters—to-'.!o— the— s*/ork—t her er-ver.'/e»—«Hiiy—iteavr«“—tbc— cargo— onltoerd. 

If-tl>o-lo»dtng-;r.!.ca-p.<o:e-.by— elev»'of-e^go-U>- 4 »o-tMit-free-in— v-essei ' a hohit. 
Owoora-only— ;*oyH>g— triinpiing— er.-yjn^es. 

Aiiy p'crrs a edlc :-pa c l :at>ca u f -o iyi fo - oi- w . two— t<»i»-weigl»Vs!;eH be l o a d e d, 
at ove d an d-ditcbA.gud— u y . ddia f totc r a-ot -t lioi f . r ts u - aatl-ox)»ef>sc. 

Time to commence at i p.m. if notice of readiness to load is given before 
noon and at-b a.m. next working day if notice given during office hours after noon, 
o • 

The notice to be given to the Shippers, Messrs 


Time lost in waiting for berth to count as Lading time. 

6. Ca r g o t o be l eca i ved — b s* M erehen te et t-hetf-rie k and c:cpcn s e-al u t i,;s:dc 

the-sre . see l not— be>»on«Mhe-rcach -of-hcr-tack!o— 8a.-i-to— b«>-«b»e4ioi g e d i n 

......!....kM>ntr;g-w**r.';ir.g-diy*. Time to commence at i p.m. if notice of readiness- to 

discharge is given before noon, and at Q a.m. next working day if notice given during 
office hours after noon. 

Time Icy 

L ^ 

7. .Too— r«;r.r.i:i{*-dc,ya— on iiicmurrage* at the rate of b XII ThouCQnd 1\-70 
per djy or pro rata for any part of a day, rsy sii tet ia yb y - da y ; to bo-etk>wcd-Mer'cltunts 
ahogothet-n »-po;cv-of-doai 



ru— mc4i— on— idvor« or 


VI nooD, 

c«t. in waiting for berth to conr.t.aj discharging time , 
It jncitr/rr^cir to o'i vaio pv r.n-'^rto r fixs| 
•n— r4!r.r.i;i{w<lc-y»-on iiicmurraqe? at the rate of b XII Thouci 
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* 8. Owners shall have a lien on the cargo for freight, dead-freight, dcmutr.ige 
and damages for detention. Chanerrrs shall remain responsible fur dead freight and 
demurrage (including damages for dctcniinn), incurred at port of loading. Charterers 
shall also remain responsible for freight and dcniurrage (including damages for dulcntion) 
incurred at ^lort of di.'.chargc, but only to such extent a.s the Owners have been 
unable to obtain payment thereof by exercising the lien on the cargo. 

9. Tlie Captain tc* sign nills of Lading at such rate of frrigiii a.s ptesented 
without prejudice to this Charierparty, but s.*iftuld the freight by lliils of l.adiiig 
amount to less than the total chartered freight the iJifTereiice to be paid to the Cap 
tain In ca.sh on signing Hills of Lading. 


10. SttUfCitintr, II a* ami ifKintu- .tt 
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h.i<4 alic.i.l) .•.ifKucncoil, .V. the nc.irrst ;*lace at the expense of the C.t^o t.Aiieii. Oaiierx to 

have the ri:;iit to :ill i:p with other ;p>okl< :nste..cl of the ei^ntrahainl. 

S!i<>n!il any port where ihc vevse! hxs to load iiniier this Cliaiter he hloehaded the con- 
tract to he null aOkl void with rejjard to the ^jo.tds to !>c sh.oped at such port. 

No Hills of l.adin;; to he si^ncij tor any bloel.ade.l p.-rl..a!ul il' the poit <•>: «!eslMlilt;oe 
I'C ileclaml !»’»>cI»T..!ed after Hills of l.a.'.iiv^ have been si<;nckl, <'.\iiers shall i!i's!ia!;;e t!ic car*'- 
cither at the port of loailinf;. ajjaiiist payir.cni of the trxpenses of disc!iar;;e, if tire ship h.is not sailed 
ihence, i.r, :l sailed at any sale port '»n the way as ordvrctl hy Shippers or if no oriler is );ivcii at 
the nearest safe place against payment of fall freight. 


GENERAL ICE CLAUSE. I 

PORT OF LOADING. ; 

•) In tlic event oT the loadinf^ port being inaccessible by i..ason of icc when vessel is ready lo 5 

* proceed frt.rn her last port or at any time during the voyage or on vessel's arrival or in ca>e > 

• frost sets in after vc.s-.crs arrival, the Captain for fear of' being frozen in is at liberty to leav e ' 

without cargo, and this Charter s!ir.ll be null and void. I 

b) If during loading the Captain, for fear of vessel being, frozen in, deems it advisable to ! 

leave, he has liberty to do so with wrat cargo he has on board and to proceed to any other 
port or ports with ojition of completing cargo for Owner’s benefit for any |«ort or p..its in- > 

chiding port of discharge. Any p.art cargo thus lo.sded under tiiis Charter to be forwarded to l 

destination at v-.-sscl’s expense but agair.«t payment of freight, proviticd that no extra expens.-s ? 

be thereby caused to the KecciVers, .''reight being p.nid on quantity delivered (in proportion if • 
lumpsum), all other cnii'Jitions as per Charter. P 

e) In ease of mme than »»nc loading t %rt. and if one or more of tlic poiis arc closed by ici »' 

the Captain or OWners to be at libcr.y either to load the part c.srgo at the open pint and 

nil up elscwhc're for their own .accoun: as under section H or to deciar*; the chatter mill t i ;■ 

void unless Charicrc-rs agree to load f-jli cargo at the ojicii |»ort. h 

d) This Icc Clau.se not to apply in the Spring. P 

PORT OF niSCHARGR. • p 

a) Should ice (except in the Spring) (.revent vessel from reaching port of discharge Receivers shai: t: 

have the option of keeping vcs.sel waiting until the ro-opc-utng of navigation and payin_* !' 

demurrage, or of ordering the vessel to a safe and immediately accessible (»ort where she car. !' 

safely discharge without risk of ilcter.tion by icc. Such oidcrs lo he given within 4.S hours 
after Captain rvr Owners have given notice to Chaitcrcrs of the impossibility of reaching i' 
port of destination. ji 

b) if during discbaiging the Captain for fear of vessel being frozen in deems it asivisabic to Icavn. l‘ 

he iia.*: liberty to tjy ep with wha* c»rgo he has on Snaid ami to proceed to the nearest ac- •' 
cevhic port where she ran safely di«.Thargc. ‘ i: 

e) On delivery of the cargo at such all conditions of the Hill of I.a.o.ig shall .ipply and J‘ 

vessel shall receive the same freight a.s :f she had discharged at the original jKirt of dc.siinaiion. 
except that if the distance of the sobsiitutcd port exceeds too nanticai miles, the freight 

on the cargo delivered at the substituted jiort to be increaseil in proportion. !• 

Clauses Nos. 16 through AET* both Inclusive « as attached hereto, 
are to be considered fully incorporated in this Charter Party. 




• LESS IN INTERNATIONAL INC. 
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Inforned by Owners or Hester 
of such delay. 


j 






tmfii Itvit*- 


t l.^v^JAYS, ir rcnuircti :>•/ cr:e ^J'.arcercrs, not co 
rionce bo lore Juno 29, 19, ‘ 

11. /S'loiil.l thr not lie iiMey icr load lv»Kclher in l-rrth or noil 

on or before ihi July lO, 1972 aiti:rrr% ‘ir.ve the opium of cnncel'.ini; coi.'racl, 
<iich oo *.i« »n IQ be ^l^^t^latc<^. i f < *riM.inil ”tl. rl _!«aM_4^b'|jo',J::s£aiS— uci'alj— c:"*iv;iotl 
""aniv;;.— ill— •••-i v accovit— "rei^e 

«-.*>i!K t.anrr.— C'iiiricrort.io-— »i— ;;;f.*s:siV4*.— T'. -iot;;— ^v— if—".’’:*' — i» 

lo-ilaywst •!— .iy-r‘o-iw.tr.:?;Mo— bs-erf/eria-i—r-s-ije-io 
*’ o~«p:ro:i— •>f-cnriC7!'.«o<^ii!v>coi>tractT-«i:i)c»-»-csn:;:^hoi^-<la(c 

l in i i h ecn ' - a p.'i»ev«.>-«»p>Hi. 

12 . General avcraijc lA be seiiled according to York— Antwerp ru!e^, I'lSO. Pr-o- 

/• ! it». /'" f.i.i- ** I •' ‘If . Xlw ^iei— l.»€;^vAni> ( le e 

13 . Indemnity for non-performance of this Charter-party, proved damages, not 
exceeding estimated amount of Freight. 


et- tb e |,otS-<.f-Usvt<nf^MHi-<^.e-<..i r d ; .c : v -ge. 

...... . 

Iftittnc. 15 . 2‘2 ft brokcr.t^c on me !fci,":u/tra:ncu is ouc lo Uw£.n-n r i-i. 

‘ & BROKER/.GE CORP.AKD OllCRS ,oi 

In case of non execution at Ic.ast •/, of the brokerage on the estimated amount '.O'l 
■ of freight and dead-freight to be paid by the O.'ncrs to thc.Hrokc''s as indemnity for I'lO 
the latter’s expcn^cs and work. In ca.se of more voyages the amount cf indemnity to SOI 
be mutually agreed. •*'* 

GENERAL STRIKE CLAUSE. 

' Neither Charterers nor 0 «'iicrs shall be responsible for the consequences of any strikes or ll*r 
lock-outs pre*’enting or delaying the fulfilment of any obligations under this contract. IH 

If there i: i strike or lock-out affecting the loading of the cargo, or any part of it, when i !5 

vessel is ready ta proceed from her last port or at any time during the voyage to the |>ort or ports H 3 

of loading or alter her arrival there. Captain or CV.vncrs may ask Charterers to declare, that they ni 

agree to reckon the laydays as tf there were no strike or .lock oat. Unless Charterers have given such :i’- 

declaration in wtiiing iby IcIcgTam, if necessary) within 24 hours. Owners shall have the option of '.'.'i 

cancelling this c'*.’i!r3ct. If part cargo has already been loaded, Owners must proceed with same, I’J 

(freight pay.ablc^on loaded quantity only) having liberty to complete with other cargo on the way 11s 

for their own account. 

i! there IS a strike or iock-out afTeciing the discharge of the ergo uu oi a.'tci vod*. il-i 
arrival at or off port of di«chargc and same h.as not been settled witnin 4 ? hours, Kccrivers shall I 3 i 

o( kvc*|»«»i^ Makluii^ utiUl AuVili MiiAC ui luwK^uui aI «iti •*iiu IMyiiiK 

half demurrage after expiration of the time provided for discharging, of of ordering the vessel to 12J 
a safe i»ori where she can safely discharge without risk' of being detained by strike or lock-out. i2i 

Such orders to be given within 4S hours after Csptain or Owners haye given notice to Charterers I2’. 

of the strike or l»Kk-oui affrciing the discharge. C'n delivery of the carpo at such port, ail conditions r.-c 

of this charicrparty and of the Hill of Lading shall apply an.d vessel shall receive the same freight jv: 

as if she had di.scSarged at the original port of destination, exccjit that if the distance of the sub- I2S 

stituted port cxcc-.'d.'> too nautical miles, the freight on t.'ie cargo dc'ieered at toe substituted port to IV9 
be Increased in proportion. • . > 3 * 


• GENERAL WAR CLAUSE. 

If the nation under whose (lag the vessel sails should be engaged in war and the safe 
navigation of the vessel should thereby be endangered either p.srty to base the option 01 cancvlimg 
this contract, and if so cancelled, cargo already shipped shall be discharged cither at the |turi of 
loading or, if the vcvsci has commenced the-s-oyege, at the neatest safe place at tht risk and rx|>riise 
of the Chatterers or Cargu-OAiirrs. 

If owing to outbreak of hostilities the goods loaded or to be loa-led under this conirac! nr 
pait of them bcc'>mc coiitiaii.siul of war wlicilicr ab'tiSific nr conditional or liable to coi.ii-.c-stioii or 
dciciiiion according to iniein.iiioii.-,l law or the |.ioc!jniation 01 any of the lieihgcrent ; <--acrs eaeli 
parly tu have the upiiuii rd caocelliiig this cniiiiaci os tar as such gooiSs r:e concerne !. a-t.l contra- 
band gumls already lua«ieil lu be then dischaigcd cither at the port of • la.ling, or if the voyage 


V 
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M/s FERNGROVE 

C/P dated June 21, 1973 


Cargo is CO be loaded, stowed and discharged by the Charcerers , free of expense co the vessel. ^ 

Cargo is to be loaded, stowed and discharged within a total of eighteen (18) waather working days of 24 hours, Sundays and 
Holidays excepted, unless used. 

If longer detained, Charcerers to pay dec:urrage at the rate stipulated in Clause 7; 

If sooner daspateked, Owners co pay despatch at the race of TtBLZ TriOUSAKD ONi: KUinJ.RED DOLIA.RS ($3100.00) 
per cay cr pro rata tor part of a day on’ lay c ice saved. 

Decurrage and despatch to be settled within sixty (60) days after conpletion ef discharge. 

Tine fro:; .Voon Saturday until 8:00 a. a. Monday not. to count, u:tlcss used 

Tina free Midnight preceding Holiday until 8:00 a.m. the day after Holiday not to count, unless used. p 


Orders for first discharging port co be given latest when vesioiriiTresoectivc of whether' o^ers had been given 
earlier or a port cr ports ccntiond in tae Bills of Lading. 

Vessel co wireless Charterers' Agents at loading and discharging ports, giving 96 hours notice of expected tiae 
also, 46 hours final notice of arrival co be given co Charterers' Agents at Iwading and dischargl:ig ports. 

Owners guarantee ninitiut: 15,580 tons of 2240 lbs. deadweight for cargo and 857,063 cubic feet Grain space in cle 
Vessel h.nving car pontoons on deck and. hoiscable car decks in holds. 

• 

Vessel has one (1) deck, six (6) hatches and six (6) holds; Charterers' privilege to work all hatches at all ci 
winches and double derricks at each hatch in perfect working ondition; ship to give free use of steer, and winch 
tlr.es end-supply light for night work, if required, free of. expense to Charterers, vessel's r.axir.u.n draft a: 1 
31 fee: sait w.s:er. Vessel h.is twelve (12) winches and derricks of t.sa (10) to:;s each. Vessel has dvac of 20, 

. In- • • 

w.. w • *0 J . 

Vessel to furnis'.i a certified calibration scale for all tanks including fore and aft packs and clov.blc bsttor car.’as cr 
deeptenks; ?lir.:cail r.crks aridships and draft r.arks on port snd starboard sites bow and stern to be clearly cut cnc r 
cr. shell placing; Vessel co furnish capacity plan, displace=u:r.c scale, and dcacwcighc scale, a.ou sera te be ctrtif *':' 
the Master as co correctness at tL-ec of loading. 




Vi»Ts rhf* !cr.dlr^ 




to I *44 II O VI «1 tO 

i: lu I o •>! i; #> 0-4 



/ 
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Vessel to lender clcer of sveat •bectens and zr.y obstacles cImC ol^nc be hin 'irir.s tl.s lor.dir .3 and cirrn.-.r.-n; 
including trirming batch covers and ladders. T.inUcops , tunnels, exposed cables and pip^s to ha entire ly and pn/iriy 
prccccted by the vessel against the hazards aoraally connected with a scrap cargo. Erokan or split boaras, carrs cat: 
c'-T.nage and loose protection on cankcops not to be considered as proper prctecticn. Charterers not to ba rasptntis-t 
t 'r cauages to sweat battens, hatch covers and crinsaing hatch covers and ary objects if stored in suer, a way t..it l.*.ty an 
exposed to contact with the cargo. Charterers not to be responsible for da-ages to ladda^ brackets and sacten c.ips. 


exposed to contact with the cargo. Charterers not to be responsible for da-ages to ladee> brackets and saCwCn ( 
removable or unremovable. Warranted wooden bulkhead sheathing and lending pads on tanktops to be in geed cor.dii 


I 


:. Tl’.i ciavodercs, although r.cpoinced by Charterers, Shippers, Serclvers or their Agents, to be under the direetitn 
of. the Captain. Charterers, Shippers or Rcccivors shall not; be responsible for the acts and defaults cr t.'.e st:\ 
loading and discharging ports. A joint survey to be held prior to loading and after complccioa of discnarging b: 

, ■ Cwners and stevedores appointed by Charterers, th expenses of v/hich to be shared equally. All claims tor damages 

* caused by stevedores at loading and discharging ports to be settled directly bect.*ear. Cu’ners and stevedores. Mac: 
notify stevedores of damage, if any, in writing within 24 hours after occurrence. Otherwise, stevedores not t= 
liable. 

26. Overtime to be for account of party ordering same, however, officers' and crew's overtime always to be for Owners 

17. At leading end discharging ports, wharfage on vessel to be for vessel's account and wharfage on cargo to be fer C 
account. 

Ic. Charterers* privilege to load and discharge with magnets. 

2s. Charterers* privilege to load and discharge with magnets. 

*29. Lighterage, if ‘any, either end, to be for Charterers' account. 

I"! Chcrtcrers' Agents both ends, vessel paying the customary Agency fee. 




Charters ' 


utilized and stowed to his satisfaction. The Master to issue and sign draft statement indicating quantity or carga :r. 1 :. 

22. A.ny extra insurance cn account of vessel's age, flag, classification or ownership to be for vessel's account. 

53. 1 .Vr.y and all difforences .•’.nri disputes of whatsoever nature arising out of this Charter, shall be put to arbitratirr. \..- 
' ^ City of JoV YCkX pursuant to the Lav;s relating to arbitracicn ther' in force, bafore a board of three persons cans is tin: 

....... .. u- ...../nr-aH tui_th*_nwn(»rs ana by the Charterers, end one by the two so chosen. The daaision cf a.*.’. 



urilized and sEowcd co his satisfaction. The Master to issue and sign draf; stater.ent indicating quantity oi car: 
t2. Any extra insurance on account of vessel's age, flag, classification or cvnershio to be for vessel's account. 

^ j3. :.T.y sne ill diiforoncos disputes of whatsoever nature arising out of this Chatier, s'.i.rll be put co r.r'.-itrctirn .. 


1 


25 . 


I 

\ 

} 25 . 


• m m m , 


City of .*.7.V I'Cr.X pursuant to the Laws relating co arbicracicn there in force, b.,rw:e a board of three perscni ccnoiitinr 
cc one arottrator to be appeinted by the C..’ners , one by the Charterers, and one by the tv;o so chosen. The cecision of a: 
two of Che three on nny point or points shall be final. 

C-.nero 2 u.-r.".nicc that vessel is not intended for breakup upon corr.'lccior. of the enregcr.ent entered into untor thi 
S'.ou:d Cn.v.ers contrary co above guarantee sell c!ic vessel for breakup before sh.e has conplctcd dicci.argc and ttc 
raloaoed by tho Hccolvers of Che cargo, then O’-.’ncrs to pay uhatever Insurance penalty eight be assasstd against tr 
Cuarcerers forthwith. 

Master is net to take on or ?ur.p ballast at loading and discharging ports without obtaining pernissioa 
Vessel is nut to cake on, release, or sv.’itch from one tank or other comparCaonts to another, any ballas 
fuel oil while th.e surveyor is taking draft readings and/or tank soundings. 

C.'.arccrcrs are not required co accept notice of readiness o.; the vessel at loading port if the ship has more than 
feat drag by the stern. 

C-wners, will instruct .Master to auchoriae in writing vessel's local Agent: co sign on his behalf Sil’s o- r-.-,--, 
has craft calculated w.nen vessel is ready to sail. ® o -■ 


eirh: 


to 


If o 



-a, 


t. 
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li vc'sel cr-ll: cc any U.S. pore for purposes of loading or dlschcrglng cargo and/cr enbarhing or dicenbarnin; 
vessel's cargo gear and .nil ocher equipaenc reuse comply wich Regulacions escablished by U.S. Public Lav S5-742 Pare } 
(Safecy 5- Hcalch Regulacions for Longshoring). If longshoremen are noc pcmicccd co work due co failure o 
and/or 1 .-ners and/cr Owners' Agencs Co comply wich the foremencioned Regulacions, any delay rcsulcing ther 
be for O'-mefs' accounc. 

Cn.nrcerers ' privilege co sublec this Cnarcer, buc original Chinreerers co remain responsible for its fulfilmaac. 

land /or .Nor~ch Vie ca.-.r .j 

" 0-.vT;jrs guar.nncee performing vessel has noc called ac Cubaj since January Isc, 1562. 

Cha-uber uf Shipping ::ar Risks Clauses ' and 2, New Jason Clause, New Boch-co-Blame Collision Clause, ?. L I. Lunlisrir 
Clav.50 and Clause Par.iraount, as accached hereco, are co be considered fully incorporaced in chls Charter Party. 

Owners ro undrrtahe that vessel is furnished wich certiflnace of evidence of financial responsibilicy required under 
che U.S. Ulcer Quality ImprovemcnC Acc of 1970 and any ansndmencs chereco. 

Tima ro count v.necr.er in berth or not and whether in port or not. 



O 
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war RISKS CLAUSE 

Ko l)i!U cf to I.» lissfd f-'f »*.y bIncr:»'J('d i-ort •r.d if the port of 

dueharfo I'e dee!ar»« »f;er Iv'ls <.f f.adiRi; have bt-c?! »i;sed. or if the 

port lo *f.ich the sr-j tocn arsjri'd to ditchar^* furi-r oo tijiiirK liil'.* cf 
^dii^n ’f tticreafur to *ti:r. she £fi”i ut or •oa;! he ; roh.hitei from j;oinj 

by till- Ciovenrr.ert ;f ir.v N'ati. a ra; the »hi;i rai;* or t.y aay otrer 

Coverniner;;. the t»t:»r t‘.»;i c;i-f.ar,:e t^t• firna at an/ o’h'f port covered hy 
this (harTr; arty »j er-.Vrid t>y the fhirtercr* 'I'rcvined fiea ''th*r per; » 
not o l•■!l•rr;a':ed it : roMbiti’J ptrt K^ ti.i.ve tr.eationrJ- >r.d shaij be c;itil!td 
to freiiiht at if the jr..; tad d'.»;tar;ed at tte port or pon-i of dia;ht*;e to »hicb 
she oa' '•ii^iral'y 2 . 

“ 3 . Th» rhi;! •ht;’ have liberty to comply with ary orders or directions as to 
deparuro. a';i\ai. ra^tei port.' of ta!;. ati'ppah'’*. d' riinati-m. aelivery or othor- 
wise holes - .•« r rtver. tn" tfovernr.e:;; :>f tr.e Nat.i n i:n‘;'r whov* •\ii; the 
vea«' s.ii's er i»n> ta'rv'I, 'r a::/ person arf.r.r -r ; jrp-'tirf to 

art with t;.* i^t'. •#:.:> vf rtitr. Gi'ernmint •■£ '.f ar.v dvpsrtmert tneroof. or t>y 
ar.y coiii:.>i;t'v .r ie*t;r. ravir.,-. jr.cer the t<rm.s of the War itiilj Ir.suranre 
OB the ship, "he r;*!: v. £;*.e r jo.h outers or directions ar.d if by reason of and 
in e»'iiip'i.*r.re with ar. i rh pratrs cr directi anythin.; as d<r.e or a rot done, 
the same sf..«:’ n't re a it viation. a- 1 »'<:ivery in ac;or<:ance with surh 

orders oi dirt-c.iora saa ' e a fainlmeoi of the rontrart vu>a;e an<3 the frri:h; 
aball be ( «>a;iie a ;oort./.,'.y." 

Cii U.K.. Ix^nduo— .hvi.tcrrcrci. 193& 

fffn Kt» iWa l*r A C%.. Ntv Y*rlf U Yd *94 


BOTH TO ni AMK COI.I.ISKIN CLAUSE. 


If lf*e l^•.lf>llity fe-r «.*.y c'j.lisu-n in wi.ieh the v-svl is involved while perfoimir.c this 
fill e.f |.a".;ii|: fa.: . *0 ne ;» ermine-1 in arcordui.ee wan the laws of the L nitol- States of 
.metiea. the f>>n->'ain;> etaaae saafl appiy;-* 


1. the .hip -omea eo.liai.,R w-'tS another rhip as s re«u't d the neclics'iire of 
jhe otl'er >n'p ur.d ar.y a” .oeKl.ei ^.r default of the mi. ter. rr.ar.r.er. pi-.t or the 
aeivant* • in- "arrer ,r. • •.* •iavi(;..*in.| -r in the ir.snaa’rme'ii <.| i-.e ship, li.c owrers 
of the wo.-*- earriei ‘..f », 1 I. mnify the ffurrier ara.n't a.i . .aa or liihdity 

to the ..the- .r • • - 5 a.Mp or her owi.ert in su far a« iccli loss or iiahility re pre- 

aenU es..* o* d. rr..?* -.f any -S.m whstva-ver of the oarer-- of sai I e.i v*. ;.a-i 

«»t p.iy;«b • t- 1 _ ... ..... .aa. ..i 

•ou a.;*, oil. — . ut — tf re - .vtrej by the oti.er or ron^arryinj ship or her owners* as 
part of thiir ila*ir> a{a.r.it the carry :r.|t ship or Carrier. 


The fores >in< | - - i »r aM sfs-j apply where the Owners. Oia-rators or tho*<^ in eharee 

Btty ship O' lip. >f ••■,;»*t-s other tr.an. or in addition to. the collidine shipi or obiccta 
nt a* faul* it. rv'pccl t t . . s.-.n or contact. 


4t KiewiM-ri.ei> Itt S'.’i »» V» & Ca, |o.-.. St |i,.,„ 5. . s.Y. 


NEW JASON CL.CV.rK: In the event of arcident, tlarser. damaj^e or disaster before, 
or after ri>mm ncerrert -ef ihv voy as** resi.-lti.nc from any r.nise whatsoever, wlirther 
due to nejlisenco or r.-.t f'.r which, or for liit- corsc'iuriici-i of which, the carrier :s not 
rcs|>otitible. b\' ala*. It* t'.r.tract. or olht-rwut, the coods. shippers, consisnecs. or o-*T.en 
of the (oous -ihail cor.tr.n'a'.e with, the .-arricr in i;rii-ral avcr.-ise to tkc payment of any 
aacriiici-a, toa.st--, or *t;* ’.Ua of a centra! averastT' nature that iitsy be made or incurred, 
ar.d shall pay ualva(e a-.-; tpe.-ia! ;h...*ce'> incurri-t in rispeci of the coods. 

I: e aalviny .tup .t • -'.'.‘I or o|a-rjtrJ by th- r.irrier. salvase ihal! be paid for as fully 
as if stivi. --alvi-.c tf..j -.r trips l-d^.-sed i-s vtratii;-rs. Surh dipatii as the carrier or 
bis aci-iiLs may .1. ».-"t s ..-fi'ier.l to .over the 1 <t.mate l c-iritiibiition of the coads and any 
aslvacv and s-t'C... e.rurr* s toi-rr ni shah, if rviiu.red, he riaile by the aluppers, 

coiuici.eet or owi.trs %' :r e soods to the rarii-r iir.nie d-'litery. 

a 

NaT-SI*i.l.. IttI r«-is Ka. ir.s-1'iii.ire aae .Sil'l Or V'lii 4 Ca.. N. V. 11 l>rai 
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U. ». A. UI.At>.S!: RAft.C .MOUNT 

Tl ks bit! ..I 's<!ii.i *.-.ai: iiatv c:'irt i-jb rrt Us the ;>rnvisions of Ihs Canirre of 
0»-*ds by .S»a Act *' t.'.e I -..ti.! *:.,,ri-t.-J A;i:il li. U.Ot. wbic.h ihail |.c 

dn-mr-t to i.t— .1 t.. ri-in. r.!..l 1 . -t • :.•;£ I.ei.in rMUtam* d srali 1-* iir.-ini-J 
• atritr.-i-'i-i |, y v.e ear*.»r - • a i> i»* , r. *r i:;'.nr.j:iilii t nr an ii.tivt-a- ol sr.y 

e. Its r. .;.>i.'il.i iti«s or I..* .:.t.e« ur..‘i r -u 1 Art I* tuv Irrin i.f th.s |.,:i of la-liii,; ;-e 
rs'imri.aiit to said Act tu any istkol, s.icn u iin tiiu.l be »o..l pt ti.st esttnt. but 

f. n furihrt. 
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PMtVCMAkl. ••4tOO 
fCi^Kt $»»>»494 
a««o 4 ia 

• ••»»! 

VWfti VI9 »•! 

June 2 $, 1973 


J* II* Vlinchoator Cc to, '' 

19 Hector Street 
How York, H.Y. 10006 

ATTI-ITIOH : Hr. }laako:i Stockrtoat 

Ho I M.V. ''FEJTIGP.OVS'' 

C/P dated Juno 21, 1973 

ftir // 1073 ^ 

Gontlomont 


Wo e.ro onclostn,*; IiorcvrLth tho orininal of tko abovo dated Chartor Party 
toRothor \rt.th' a voridjiR copy for year ij^^iodiato uoe, Vi'o ask that you kindly 
have the Ojniora sif.n tlie origin;!! or alternatively you sicn on their bohalf 
and rct'.UTi to ua tcUay lor oi(;.iaturo by tl'.o Chartorors, 

At. t> r .vne Idr-e . _r>’'r.ern icivlno t.hrt ruv.rhr.i* ny' coni on you will rootiiro alter 
aignatxuru by tho Oiartorora. • ’ ' 


JFPinaa 

onclosuroa 


Very truly yoaro. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



In the Matter of the Arbitration ; 

Between : 

A/S CUSTODIA . MEMORANDUM OF 

LAW 

Petitioner, : 

-and- : 

LESSIN INTERNATIONAL INC. . j 

Respondent. : 

• 

This Memorandum of Law is submitted 
on behalf of A/S CUSTODIA in reply to the 
Respondent’s Memorandum of Law submitted in 
opposition to Petitioners motion to compel arbitra- 
tion. 


POINT I 

Under the Federal Arbitration Act. 
9 U.S.C. §§2, 4 a written agreement is 
necessary before arbitration can be com- 
pelled. 


The Arbitration Act, 9 U.S.C. §4 
provides in part: 

■ A party aggrieved by the alleged 
failtire. neglect or refusal to another 
to arbitrate under a written agreement 
for arbitration may petition any United 
States District Court which, save for 


2 


Mfa 


such aRroement, would have Jui'isdiction 
\indor Title 28, in a civil action or in 
admiralty of the subject matter of a 
suit arising out of the performance 
between the parties for an order direct- 
ing that such arbitration proceed in 
the manner provided for in such agree- 
ment , . . The Court shall hear the 
parties, and upon being satisfied that 
the making of the agreement for arbitra- 
tion or the failure to comply therewith 
is not in issue, the court shall make 
an order directing the parties to pro- 
ceed to arbitration in accordance 
with the terms of the agreement. 

Apparently, it is respondent's contention (see page 

2 of Respondents' Memorandum of Law in opposition 

to Petitioners motion to compel arbitration) 

i 

that there must be a written contract or agreement 
to arbitrate and that this agreement must be 
signed by someone before arbitration can be 
compelled under Arbitration Act. The Arbitration 
Act does not contain any requirement that the 
agreement to arbitrate be "signed" or "subscribed 
by the party to be charged" . 

Respondent in its Memorandum of 
Law submitted in opposition to Petitioner's 
motion to compel arbitration cites Fisser v. 
International Bank 282 F,2d 231 (2d. Cir. I960) 
for the proposition that a written agreement for 
arbitration is the sine fljia non of an enforcable 
arbitration agreement. The Second Circuit in 
Fisser v. International Bank refers to 9 U.S.C. 

§§ 2, 4 and states: 
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. . . the act contains no built-in 
Statute of Frauds Provision*^ but 
merely requires that the arbitration 
provision itself bo in writing. Ordinary 
contract principles determine who is 
bound to such written provision and of 
course, parties can become contractually 
bound absent their signatures. It is not 
surprising then to find a long series 
of decisions which recognize that the 
variety of ways in which a party may 
become bomid by a written arbitration 
provision is limited only by generally 
operative principles of contract law. * 

The Second Circuit, in footnote 4 contrasts 

the provisions of 9 U.S.C. §§2, k with those 

of §1449 of the New York Civil Practice Act 

and states: 


4. Compare §lMf9 of the New York 
Civil Practice Act which states that 
"[ejvery submission to arbitrate an 
existing controversy is void, unless 
it or some note or memorandum thereof 
be in writing and subsc ribed bv the 
party to be., charged therew ith or be 
llls_j.awful agent” (Emphasis ndded.) 
This provision obviously conditions 
the enforcabllity of a submission 
to arbitrate an existing controversy 


* It is clear that charter parties are 

maritime contracts Morevood v. Eneoulst , 64 


D.S, 491 . ( 1859 ) and that oral contracts 
are generally regarded as valid by maritime 
law. V. -United Fruit Co., 365 

u. 0, 731 


I 
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upon tho clcnaturo of the narty to bo 
charged (citations omittod). ♦♦ 

Domko in his work on Commercial 
Arbitration states on p. 46: . 

"Tbj 'in writing' requirement has 
still another.* meaning, namely that the 
arbitration agreement does not have to 
be signed. This conforms to tho wide- 
spread practice in many fields of trade 
and commence that commercial transactions 
are concluded by the exchange of letter 
or telegrams, by the intermediary of 
brokers who exchange bought and sold 
notes, and by the conduct of the 
parties after receipt of contract forms 
\diich are not signed and returned. 

Numerous court decisions show the tendency 
to accept any manifestation of the 
Intent of the parties to be bound by 
an arbitration clause without signing 
it." 

The Respondent contends that the 
written agreement to arbitrate must be signed. 
In view of the authorities set forth above, it 
is submitted that the Respondent's contention 
is without merit. 


** 4. The New York Civil Practice Laws and 

Rules §7501 now requires only that the 
arbitration agreement be in writing, 
eliminating the requirement of former 
§1449 of a subscription by the party 
to be charged on an agreement regarding 
existing controversies. 
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UNITED STATES DISTRICT COURT 
SOUTIffiRN DISTRICT OP NEW YORK 


In the Matter of the Arbitration 
" between - 
A/S CUSTODIA, 

Pet It loner , 

- and - 

. LESS IN INTERNATIOiNAL, INC., 

Respondent . 



REPLY MEM0RANDU71 OP LAW 
IN OPPOSITION TO PETITIONER'S 
• MOTION TO COMPEL ARBITRATION 

This Memorandum Is submitted on behalf of respondent, 
lassln International, Inc., In response to petitioner's Reply 
Memorandum and Affidavits. 

POINT I 

THE PARTIES NEVER ENTERED INTO 
A WRITTEN AGREEMENT TO ARBITRATE. 

Assuming, arguendo ,- that the factual allegations contained 
In the affidavit of Haakon Steckmost (petitioner's broker) are ' 
true, they establish nothing more than that the parties entered 


X 

: 73 Civ, 143^7 

i (Judge Ward) 
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Into on oral fixture of charter party and that the respondent 
refused to sign the written oharter ’party subsequently prepared 
on the basis of the oral fixture. It Is clear that there la 
no written fixture letter In thl^ case and that respondent's 
brokers, Ocean Freighting & Brokerage Corporation, had no autho- 
rity to - and In fact did not - execute or otherwise enter Into 
a written charter party with petitioner on respondent's behalf. 

It Is submitted that this Is the exact situation pre- 
sented In Garnac Grain Company, Inc, v. Nlmpex International. 

Inc. , 2 l ^9 P.Supp 986 (S.D.N.y. 196I4), In which the court denied 
a similar motion brought to compel arbitration. 

Rather than UAAUOik' lake Ihe (albeit liapoas Ible } task of 
distinguishing Garnac , petitioner attempts to divert the court's 
attention from Garnac by challenging the underscored portion of 
respondent's contention that "there must be a written contract 
or agreement to arbitrate s Igned by someone ..." In order to 
compel arbitration. While respondent concedes that a party's 
signature Is not always necessary for It to become a party to 
a binding contract, this exception Is Irrelevant. Petitioner 
has produced no evidence - as the law requires - that respondent 
or someone acting on Its behalf "entered Into a written agree- 
ment for arbitration": 

" The pytles never entered Into 'a written agree- 
ment for arbitration ... 'as required by 
section ij. A written agreement for arbltrnt Ion 
Is the sine qua non of an enforceable arbitration 
agreement. Flssor v. International Bank, 282 F.2d 
231 (2d Clr. 1960). Although courts have compelled 
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"arbitration on the baols of fixture letters, see 
Dover S.S. Co. V. Summit Induatrlol Corp., 

II 48 P.Supp.206 (S.D.N.Y. 1957 ); cf. Kulukundls 
Shipping Co, V, Amtorg Trading Corp., 126 P,2d 978 
(2d Clr. 19l|2), no case has been found, nor has 
one been cited to us, compelling arbitration on 
the basis of on oral fixture. The case of Flsser 
V, International Bank, 175 P.Supp,305 (S.D.N.Y. 
1958 ), cited by the petitioner Is Inapposite, for 
in that cose there was concededly a written agree- 
ment for arbitration, and the only question con- 
fronting the court was whether respondent under 
general principles of contract law was a party to 
the agreement. 

" Sect Ion (4 reculros at least a written fixture 
making rei'crenco to e standard charter containing 
an arbitration clause, 5 ^ot*e arbitration can be 
compelled. " 

Garna c, supra , 2 I 49 P.Supp. at 986 
[Kmphas Is added ] 


Parenthetically, this conclusion Is also supported by 
the remainder of Footnote 1{ [ Flsse r v. International Bank , 282 
P.2d 231 (2 Clr. I960)], quoted by petitioner In Its Reply Memo- 
randum (pp. 3 and Ij), which petitioner understandably chose to 
omit : 

'^These same authorities hold, however, that under 
another portion of § Il4lj9, which like the Federal 
Arbitrations Act provides that '[aj contract to 
arbitrate a controversy thereafter arising between 
the parties must be In writing,' ..." 

282 F.2d at 233 [Emphasis added]. 

In conclusion, neither respondent nor anyone acting on 
Its behalf entered into a written contract with petitioner con- 
taining an agreement to arbitrate. Under the circumstances In 
this case, the absence of a written fixture letter or executed 
charter party Is fatal to petitioner's motion. 


/ 


POIIfT II 

m 

THS EXISTENCE OP AW ORAL FIXTURE 
OR CHARTER IS IRREIEVANT 


A3 In Garnao , the existence of a binding oral fixture or 
charter party has no bearing In determining whether grounds 
exist for compelling arbitration between the parties herein. 
Petitioner has cited no authority compelling arbitration on the 
basis of an oral fixture or charter party for the simple reason 
that none exists. 

In passing, "it should be noted that the denial of pe- 
titioner’s motion to compel arbitration will. In no way prevent 
^oululuuor ri.‘Oia ailemyLIng Lo rouuvtir lie alleged damugea in an 


action at law. 


CONCLUSION 


PETITIONER’S MOTION TO COMPEL ARBI- 
TRATION SHOULD 3E DENIED AND ITS 
PETITION DISMISSED, AND THIS HONORABLE 
COURT SHOULD GRAiJT RESPONDENT COSTS 
AND SUCH OTHE'^ RELIEF AS IT MAY DEEM 
JUST AND PROPER. 


Dated: New York, N.Y. 

November 7, 1973 


Respectfully submitted, 

BURLINGHAM UNDERWOOD & LORD 
Attorneys for Respondent 

25 Broadway 
New York, N.Y. IOOOI 4 

Telephone: {212) 1^22-71585 


FREDERICK M. SEVEKOW, JR. 
Of Counsel 


J 
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In the Matter of the Arbitration 
Between 

A/S CUSTODIA and LESSIN INTERNATIONAL, INC. 

7^ Civ. >»257 

Inasmuch as the parties do not appear to have 
entered into "a written agreement for arbitration ♦ ♦ ♦ ” as required 
by the United States Arbitration Act, 9 U.S.C, §4, the motion to 
compel arbitration is denied euid the petition is dismissed with 
costs. Garnac Grain Company v. Njffipex . » iRg ^ > 249 F. 
Supp. 987 (S.D.N.y. 1964). 

It is so ordered. 

Dated: November 15, 1973 /s/ Robert J. Ward 

U. S. D. J. 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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In the Matter of the Arbitration 


Between 


A/S CUSTODIA, 


Petitioner, 


-and- 


LESSIN INTERNATIONAL, INC. 

Respondent. 


NOTICE OP MOTION FOR 


73 Civ. 4257 (RJW) 


PLEASE TAKE NOTICE, that on the annexed affidavit verified 
on the 21st day of November, 1973 nnd upon all papers heretofore filed 
herein the undersigned will move under Rules 9M of the General Rules 
for the Southern and Eastern District of New York, in this Court at 
the United States Courthouse, Foley Square, Borough of Manhattan, 

City and State of New York on the 4th day of December, 1973 at 2:15 
p.m. or as soon thereafter as counsel can be heard for reargument of 
the motion to compel arbitration, previously filed herein, which 
motion was denied by the Order of this Honorable Court dated November 
15, 1973, and for such other and further relief as this Court may deem 
Just and proper. 

lours, etc. 

HAIGHT, GARDNER, POOR & HAVENS 


Attorneys for Petitioner 
One State Street Plaza 
New York, New York 10004 
(212) 344-6800 


TO: BURLINGHAM, UNIERWOOD & LORD 
25 Broadway 

New York, New York 10004 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


In the Matter of the Arbitration 
*” Between 

A/S CUSTODIA, 


Petitioner, 

and 

LESSIN INTERNATIONAL, INC., 

Respondent . 


X 

: 

t 

: 73 Civ. 4257 (Rjr. 

t 


. X 


MEMORANDUM OF LAW IN 

SUPPORT OF PETITIONER'S MOTION FOR REARGUMENT 
In Interocean Shipping Co. v. National 
Shipping and Trading Corp ., 462 P.2d 673 (1972) the 
United States Court of Appeals for the Second Circuit 
held that in a proceeding to compel arbitration, 
fact issues determinative of whether any of the alle< 
charterers had entered into the charter party 
containing arbitration agreement were not to be 
determined on affidavits but by full trial. In the 




I 


2 
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Intorocoan case, the petitloior, in order to 
substantiate its claim that a chatter agreement 
existed, attached to the Petition to Compel 
Arbitration a copy of an unexecuted "Mobiltime" 
form prepared by the broker and sent to the parties . 
However the petitioner conceded that no agreement 
was reached on one of the clauses . Thus the Court 
held that it was necessary to have a full trial 
on the question of whether or not a full agreement 
had been made. 

In the case at bar there is no allegation 
0 

that the parties failed to reach agreement on any 
particular clause. The Respondent's defense is 
based solely on the fact that the charter party 
is not signed. 

Petitioner respectfully submits that it hat 
demonstrated that it is entitled to proceed to 
arbitration. Moreover, the Petitioner contends 
that the Respondent has not raised any issue which 
would preclude arbitration. However, if this 
Honorable Court finds that the affidavits submitted 
by Respondent do raise an issue which would preclude 
arbitration, then the issue should be determined 
not on the basis of affidavits but by a full trial. 
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CONCLUSION 


Since the Petitioner and the 
Respondent entered intTo a contract of charter 
party which contained a written arbitration 
agreement, the Petitioner's motion to compel 
arbitration should be granted. 


Respectfully submitted, 

HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Petitioner 
One State Street Plaza 
New York, New York 10004 
344-6800 


JOHN J. REILLY 
Of Counsel., 
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united states district court 
SOUTHERN district OF NEW YORK 

.......x 


In tho Matter of the Arbitration 
- between - 
A/S CUSTODIA, 


Petitioner, 


73 Civ. 4257 
(Judge Ward) 


- and - I . 

LESSIN INTERNATIONAL, INC., t 

Respondent. t 
-X 

MEMORANDUM OF LAW IN OPPOSITION 
TO PETITIONER *S MOTION FOR REARGUMENT 

By its order dated November 15, 1973, this Honorable 

Court, citing Garnac Grain Company v. Nirnoex International 

Inc., 249 F. Supp. 986 (S.D.N.Y. 1964), denied petitioner's 

aotion to compel arbitration because the parties did 'hot appear 

x> have entered into 'a written agreement for arbitration * * 

Petitioner seeks reargument pursuant to General Rule 

»(m) which requires, in part, "a memorandum setting forth con- 

wisely the matters or controlling decisions which counsel be- 

^ t 

Lieves the court has overlooked." 
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Surprisingly, petitioner's nverooranduro cites only one 
case. Interocean Si;.ippinq Co. v. National Shipping and Trading 
Corp.# 462 P. 2d 673 (2 Cir. 1972), a case which petitioner 
itself overlooked, f’ 

It is respectfully submitted that petitioner would 
have been well advised to continue "overlooking" Interocean . 

The case is entirely consistent with Garnac ' s regulreroent for 
■at least a written fixture making reference to a standard 
charter containing an arbitration clause, before arbitration 
can be compelled." 249 P. Supp. it 986. This follows from 
the simple fact - a fact which petitioner neglected to bring 
to the Court's attention - that Interocean was a case Involving 
• written fixture letten * 

"Interocean relied primaril y 
fixture note dated March 17. 1971 to show 
that Na tional and Hellenic had agreed to 
charter Interocean's vessel . This fixture 
note was parpared by Poten & Partners, Inc., 
charter brokers, and was sent to the par~ 
ties on March 17. .It Indicated that Hellenic, 
a subsidiary of National, had agreed to chart- 
er the Oswego Reliance for approximately one 
year in accordance with the terms of a 
"Mobiltime* form charter, excluding clauses 
9, 12(a)(ii), 12(b)(ii) and 12(b) (ill), and 
subject to a suitable- drydock clause to be 
worked out for November dry-docking. The 

'"^as to begin with the delivery of the 
vessel to Hellenic in the Persian Gulf between 
March 31 and April 15, 1971." 

462 P, 2d at 675 
(:^phasis added.) 
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Clearly, If the Court In Interocean found that 
charterers were bound by the terms of the broker's fixture 
letter, arbitration could be compelled on the hasls of that 
written instrument. Conversely, as there is no underlying 
fixture letter or written agreement entered into between the 
parties in this case, the decision in Garnac remains controlling. 

Conclusion 

Petitioner - rather than this Honorable Court - 
•overlooked" the decision in Interocean . which case in no way 
supports the pending motion because of the presence of the 
broker's written fixture letter therein. Accordingly, petltioner'E 
motion for reargument should be denied. 

Zt is further submitted that the pending motion is 
petitioner's "third bite at the apple" (third set of motion 
papers) and that respondent Lessln International, Inc. has 
Incurred considerable expense because of petitioner's "appetite". 
Accordingly, it is respectfully requested that this Court 
award respondent costs in the sum of $150., i.e., $50 per. 

* * * 

PETITIONER'S MOTION FOR REARGUMENT SHOULD BE DENIED 
AND ITS PETITION DISMISSED, AND THIS HONORABLE COURT SHOULD 
grant respondent COSTS in the sum op $150, TOGETHER WITH SUCH 
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OTHER RELIEF AS IT MAY DEEM JUST AND PROPER. 

Dated t New York, New York ' • 

November 28, 1973, Respectfully submitted, 

BURLINGHAM UNDERWOOD & LORD • 

Attorneys for Respondent 

• ’' > 

25 Broadway ' 

New York, New York 10004 

Telephone* (212) 422 - 7585 

FREDERICK M. SEVEKOW, JR. 

Of Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


— — — — — — — — X 

In tho Matter of the Arbitration 

t 

Between 

A/S CUSTODIA, i 




Petitioner, 

t 

and 

LESSIN INTERNATIONAL, INC., t 

Respondent. « 


73 Civ. 4257 
R.J.W. 


f 


~ ~ 

• f 

.Petitioner, A/S Custodia, moves under Rule 9(m) 
of the General Rules for the Southern and Eastern Districts 
of New York for reargtiment of its motion to compel arbitration 
which was previously denied by an order of this Court dated 
November 15, 1973. For the reasons hereinafter stated, the 
motion for reargument is denied. 

The Court, citing Garnac Grain Company v. Nimpex 
International, Inc. , 249 F. Supp. 986 (S.D.N.Y. 1964), denied 
petitioner's motion to compel arbitration because the parties 
did "not appear to have entered into 'a written agreement for 
arbitration * * ** as required by the United States Arbitration 
Act, 9 U.S.C. S4." Petitioner now asks for the alternative 
relief of a trial on the issue of whether the parties had 
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entered into a written agreement for arbitration relying on 
Interocean Shipping Co . v. National Shipping and Trading 
Corp . , 462 F .2d 673 (2d Cir. 1972) , a case which it brings 
to the Court's attention for the first time upon the instant 
motion for reargumcnt. 

In order to determine whether there is a triable 
issue, it is necessary to examine the record. Upon the record 
presented to the Court, petitioner has not demonstrated that 
it is entitled to a trial on the issue of whether the parties 
had entered into "a written agreement for arbitration" as 
required by 9 U.S.C. S4. All that existed was an oral agree- 
ment reached through the respective brokers for the parties 
and a proposed written Charter Party agreement which was never 
executed by respondent. This io made abundantly clear by the 
affidavit of Haakon Steckmest submitted on behalf of petitioner 
and by Exhibit "B" attached thereto. Unlike Interocean Shipping 
— * ^^yrOnal Shipp ing and *i...ading Corp .. supra , no written 
fixture was entered into in the instant case. 

Under the circumstances set forth, the petitioner 
is not entitled to a trial. The motion is, therefore, denied 
without costs. 

It is so ordered. 

Dated: December 21, 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
— ......... — .............. — X 

A/S CUSTODIA, : 

Petitioner, : 1^257 RJW 

-against- : JUDGMENT 

LESS IN INTERNATIONAL, INC., : 

Respondent. : 

... — .... — X 

An order having been entered herein on November 25, 1973 
denying petitioner's motion to compel arbitration and dismissing 
the petition with costs, and petitioner's motion for reargument 
having been denied by order of this Co\jrt by The Honorable Robert 
J. Ward on December 21, 1973) it is 

ORDERED, ADJUDGED AND DECREED that the petition be, 
and here is, dismissed with costs to" the re-spondont. 

Dated: New York. New York 
January ird, 197^ 


Raymond F. Burghan 
CLERK OF THE COURT 
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